BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F410235

BRANDY REED,

EMPLOYEE CLAI MANT
COUNTRY MART,

EMPLOYER RESPONDENT

BENCHVARK | NSURANCE CO.
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED OCTOBER 11, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE M SCOTT W LLH TE,
Attorney at Law, Jonesboro, Arkansas.

Respondent s represented by the HONORABLE WALTER A. MJRRAY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned in part, as
nodi fied and reversed in part.

OPI Nl ON AND ORDER

The respondent appeals froman opinion filed by the
adm nistrative |law judge on April 8, 2005. The
adm ni strative |aw judge found, anmong other things that “On
August 14, 2004, the claimant sustained an injury arising
out of and in the course of her enploynent with respondents,
whi ch rendered her totally disabled for the period begi nning
August 20, 2004, and continuing through February 8, 2005.
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Cl ai mant reached the end of her healing period on February
8, 2005. The claimant has a pernmanent physical inpairnent
in the amount of 8% to the whole body as a result of her
August 14, 2004, conpensable injury. In addition to her
anatom cal inpairnment, claimnt has suffered a wage-| oss
earning capacity in the anmount of 5% when her age,
education, permanent restrictions and limtations are
considered, as a result of the August 14, 2004, conpensable
injury. The respondent shall pay all reasonabl e hospital
and nedi cal expenses arising out of the injury of August 14,
2004."

After reviewing the entire record de novo, the Ful
Conmi ssion hereby affirnms in part, and nodifies and reverses
in part the opinion of the adm nistrative | aw judge. The
Ful | Comm ssion finds that the claimant proved she sustai ned
a conpensabl e injury on August 14, 2004, while working for
the respondent. W find that the clai mant proved she was
entitled to tenporary total disability conpensation from
August 20, 2004 through Decenber 27, 2004. The cl ai mant
reached the end of her healing period on Decenber 27, 2004.
The cl ai mant proved that she sustained a permanent physica
I npai rment in the amount of 8% to the whole body as a result

of her August 14, 2004, conpensable injury. However, we
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find that the claimant failed to prove she suffered any
wage-| oss disability over and above the percentage of her
anatom cal l|oss. The respondent shall pay all of the
reasonabl e hospital and nedi cal expenses arising out of the
i njury of August 14, 2004.
. H STORY

The clai mant, age 23 (4-13-1982), graduated from hi gh
school in 2000 from Paragould Hi gh. The clai mant has not
t aken addi tional classes, nor has she had any training for
any specific jobs since she graduated from high school. She
has worked at McDonald’s, and performed job duties as a
factory | aborer. The claimant has worked for the respondent
on two separate occasions. She initially went to work for
t he respondent in 2001, as a cashier and perfornmed these
duties for approximately one year. Subsequent to this
enpl oynent, the claimant worked as a collector for
approximately two years at Professional Credit Managenent.
This was a full-time position and her hourly rate of pay was
$6. 25 per hour.

The cl ai mant began her nobst recent enploynent with the
respondent in August of 2004, as a produce person. In this
position, the claimant worked approxi mately 20 hours per

week at an hourly rate of $5.15.
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The cl ai mant mai ntai ns that she sustained a conpensabl e
injury to her back on August 14, 2004, as she lifted a box
of bananas that wei ghed about 10 to 15 pounds. According to
the claimant, while stacking boxes to the side, as she bent
over and lifted the boxes, she felt an i medi ate onset of
severe pain in her back that radiated into her legs. The
cl ai mant maintains that she worked for about five nore
m nutes, but the pain becane too painful and she began
crying. According to the claimnt, her supervisor (Bobby
Wot en) approached her and told her to go sit down in the
break room The clainmant went to the break room and was
there for about 15 minutes. After realizing that her pain
was not going to go away, she got permi ssion to go hone.

The claimant returned to work the next day and worked a
few days thereafter, but her condition continued to worsen.
Therefore, on August 20, 2004, the clai mant sought energency
treatment for her pain and related synptons. The clai nant
was hospitalized under the care of her primary care
physician, Dr. Roland Hollis, for approximately five days.

A CT of the lunbar spine was taken on August 27, 2004,
whi ch reveal ed “focal central disc hernation at L5-S1 with
no spinal stenosis or nerve root displacenment.” According

to this report, the claimnt had experienced | ow back pain
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following lifting. The claimant reported conplaints of pain
in the left Ieg and nunbness in the left foot.

On Cct ober 26, 2004, Dr. Hollis reported to the
claimant’ s attorney:

It is my opinion to a reasonabl e degree of nedical

certainty based upon the information presented to

me, including a history given by the patient, that

Brandy Reed’s work injury of August 14, 2004,

resulted in a back injury, including a L5-S1 disc

herniation, that the injury was supported by

obj ective findings, and that the work acci dent was

t he maj or cause of her injury.

The cl ai mant underwent initial evaluation with Dr.
Dewayne Eubanks on Novenber 9, 2004. Dr. Eubanks reported
that the claimnt was working at the County Mart on 8-14-04,
when she |ifted sone heavy boxes and felt a “pop” in her
back. He further reported that since that tine, the
claimant’ s pain had remai ned unabat ed despite conservative
treatment by Dr. Hollis. Dr. Eubanks’s inpression was
“severe left Sl radiculopathy with calf weakness, sensory
| oss, which was unresponsive to conservative neasures.”
Therefore, Dr. Eubanks recomended that the npbst prudent
approach woul d be a di scectony for deconpression of the
root .

On Novenber 10, 2004, Dr. Eubanks reported to the

claimant’ s attorney:



Reed - F410235 6

It is my opinion to a reasonabl e degree of nedical
certainty based upon the information presented to
me, including a history given by the patient, that
Brandy Reed’s work injury of August 14, 2004,
resulted in a back injury, including a L5-S1 disc
herni ation, that the injury was supported by

obj ective findings, and that the work accident was
the maj or cause of her injury.

This is 100% certainty - no doubt.

Dr. Eubanks perforned surgery on the claimant’s back on
Novenber 15, 2004 due to a left Sl1 radicul opathy secondary
to central/left paracentral L5-S1 contained disk herniation.
This operative report reflects that Dr. Eubanks perforned
“left L5-S1 hem | am notom es and open m crodi skectony for
deconpression of the left S1 nerve root.” After this
procedure had been performed, the claimnt was transported
to the recovery roomin stable condition.

On February 8, 2005, the clai mant underwent an
evaluation with Dr. Terry Barnett to determ ne the pernmanent
I mpairnent rating that had resulted fromthe injuries that
she sustai ned on August 14, 2004. Dr. Barnett wote:

Impairment Rating: The fol |l owi ng per manent

i mpai rment rating has been given to Ms. Brandy

Reed after an orthopedi c and neurol ogi cal final

exam nation was perfornmed on Tuesday, 02/08/05.

It is ny opinion that this patient has reached

maxi mum nedi cal i nprovenent (MM) under Dr.

Eubanks’s care. It is also nmy opinion that this

pati ent has sustai ned an 8% per manent physi cal

inpai rment to the whole body. This inpairnent

rating is based on The American Medical
Association’s Guide to the Evaluation of Permanent
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Impairment 4* ed., using table 75, page 113,
section 2. This patient falls under the “D’
headi ng, surgically treated disc | esion wthout
resi dual signs or synptons.

Dr. Hollis's deposition was taken on February 9, 2004.
Dr. Hollis is a famly practitioner, who has been the
claimant’s primary care physician since August 1, 2002 due
to various conplaints unrelated to her back. Dr. Hollis
specifically denied that he had ever treated the clai mant
for any back probl enms, nuscle strains or degenerative
probl ems prior to August 14, 2004. According to Dr. Hollis,
he first saw the claimant on August 27, 2004, due to severe
pain and conplaints relating to her back injury of August
14, 2004, at which point, he admtted her to the hospital in
an effort to bring her pain under control. Dr. Hollis also
testified that he ordered a CT scan of the claimnt’s | ower
back that reveal ed “a focal disc herniation at L5-S1.”
Al though Dr. Hollis testified he was not able to tell by
| ooki ng at the CAT scan when the herniation occurred, he
felt it did not appear to be chronic. Dr. Hollis testified
that based on the history given to himby the clai mant and
considering there was no indication of there being anything
chronic there, he was of the opinion that the claimnt’s

herni ation was a recent onset or acute since Dr. Hollis did
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not performthe clainmant’s surgery and had not seen the
claimant since that tine. As aresult, Dr. Hollis testified
that he did not have an opinion concerning her healing
period. However, he essentially testified that his prior
opi nion of the situation remained the sane.

A hearing was held in this matter on February 18, 2005.
Dr. Kenneth Dewayne Eubanks, a neurosurgeon, was called to
gi ve testinony during the hearing. Dr. Eubanks testified
that he first saw the clai mant on Novenber 9, 2004. Dr.
Eubanks testified that the clai mant gave himthe foll ow ng
hi story:

She descri bed being at work. She worked at

Country Mart and described picking up a box of

sonething froma |low shelf or off the floor or

sonet hing and specifically | renenber that she not

just picked it up, she picked it up, while she was

twisting or turning and picking it up and that she

felt a pop or pain in her back and that by the

time she got hone that evening that it was a | ot

worse. | don’t have an independent recollection

of whether she went honme early or whatever.

t hi nk about several days |ater she was hurting so

bad that she had to be taken to the hospital or

sonmet hing for pain control

Dr. Eubanks essentially testified that the MRl reveal ed
that the claimant had sustained “a herniated disc on the
|l eft at L5-S1 conpressing her S1 nerve root,” which was
treated with surgery. According to Dr. Eubanks, this type

injury wherein you have a lifting and twi sting notion at the
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sane time, is the nost classic thing that causes a disc
herni ation. Dr. Eubanks also admtted that he concl uded
that the claimant’s accident was consistent with what he
found her problemto be. Dr. Eubanks testified that as
expressed in a prior opinion, he was still of the opinion
Wi thin a reasonabl e degree of nedical certainty that the
claimant’ s work acci dent caused the injury. According to
Dr. Eubanks, this opinion was stated with “a 100%
certainty,” with no doubt. He essentially testified that
this was the “nost slam dunk” case that he has been invol ved
in wherein a deposition was done or anything of this nature.
Dr. Eubanks further testified that the fact that the
clai mant worked a few days after the accident in alimted
capacity did not cause himto have concern for the
claimant’s credibility. Specifically, Dr. Eubanks
testified, “I felt like she had an injury and she ki nd of
toughed through it and then it just got so bad that she
couldn’t stand it.”

Dr. Eubanks testified that fromthe claimnt’s |ast day
of work, until the day he first saw her in Novenber, she
shoul d not have been working.

Dr. Eubanks testifi ed:
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Q And, Doctor, did you note in your records any

preexisting injury or conplaint of back problens

in her history in any of your notes that you took
regarding Ms. Reed? Qher than this 8-14-04

acci dent ?

A. Yeah. Oher than this, | don’'t think so. Now
she asked ne, | think, when she cane back in to
see me, she just asked nme rather matter of factly
said, now, Doctor, do you think this, sonething
about she had had sonet hi ng happen sonetine way
before then and said, is it possible that this
that | had canme fromthat way back then and |

don’t renenber the specific details about what
this or that was but | renmenber her asking ne that
she asked ne in a rather matter of fact way and
said, you know, could this have been, do you think
this was caused by that rather than the day that |
hurt nyself? And | said, well, didn't you tell ne
that you weren’'t bothered by, you know, before
that day? Yeah. And | said, well, go over and
tell me again what happened that day. She told ne
again and | said, no, it wasn't related to the
other. | said, you know, human bei ng have pain
all the tinme. And they have back problens and
this, sone day way back yonder, conmonsense tel
you that if they get better and they are doing
fine and then boomthey have some big event that
it was the event that caused your problem not the
whatever it was. And in fact to even go further
than that, | have asked people, and in her case |
felt like that she conpletely, according to her

hi story, she conpletely recovered from what ever
that was and that was pretty mnor. It was
nothing like this was. Secondly was the fact that
when this event happened, she knew i medi ately and
she was in really, you know, dire straits right
fromthe beginning...

Upon being questioned further, Dr. Eubanks essentially

testified that he did not recall whether this prior problem
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was related to the upper back pain that had resulted froma
urinary tract infection.

On cross-exam nation, Dr. Eubanks admtted that he had
to be subpoenaed to testify at the hearing. Dr. Eubanks
testified that he was of the inpression fromwhat the
claimant told himwas that she had some sort of a
difficulty, but it was nothing Iike her present problem and
that in addition to that she basically got over it and was
not having problenms with it until this specific nonment in
time. However, he could not recall how |l ong ago this other
event had occurred. According to Dr. Eubanks, the sinple
facts of the matter were that what happened to the cl ai mant
on that norning caused her to have a syndrone which was so
out of proportion to the event that she had experienced
before that it was pretty obvious that the event that she
had before was not the cause of her present situation. He
deni ed bei ng suspicious of anything that involved the cause
of the claimant’s injury.

The clai mant al so gave testinony during the hearing.
The cl ai mant deni ed having any prior back problens or being
treated for | ower back pain prior to August 14, 2004.
According to the claimant, prior to this time, Dr. Ronald

Hollis was her famly doctor. The clainmant testified that
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she had seen Dr. Hollis for various things such as a cold
and the renoval of a nole. In addition, the claimnt
testified that she had an incident wherein she suffered sone
back pain, but it ended up being a bl adder infection. The
cl ai mant deni ed that she had experienced problens of pain
“shooting” down her leg prior to August 14, 2004.

According to the claimant, her pain and synptons quit
after her surgery with Dr. Eubanks. The claimant testified
that six weeks after the surgery, she felt Iike she could go
back to some sort of job because she was feeling a | ot
better. The claimant testified that six weeks after her
surgery, she returned to work for Professional Credit
Managenent because the respondent did not have a job for
her .

The cl ai mant deni ed having told respondent she had a
pre-existing back problem However, she did admt to
speaking with M. Morrison over the tel ephone the day after
she had been admitted to the hospital, but she could not
recall the conversation. The claimant testified that due to
her surgery, she has been required to put personal things on
hol d, such as having a baby. She also testified that she
had not sought hi gher paying factory work or any sort of

work that would require heavy lifting due to her surgery.
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On cross-exam nation, the claimant testified that she
currently makes $6. 75 per hour and works 40 hours per week.
The claimant adm tted that she was so drugged while in the
hospital that she did not renenber her conversation with M.
Morrison. The claimant denied having any previous injury to
her back, and she did not renenber a conversation with Dr.
Eubanks about a previous injury to her back.

Bobby Dean Whoten, the produce manager for the
respondent, gave testinony during the hearing. M. Woten
denied that the claimant ever told himthat she had hurt her
back on or about August 14. M. Woten essentially
testified that he |l earned of the claimant’s injury the
foll ow ng Tuesday after her injury. Specifically, M.
Woten testified that the claimant called himon that day to
[ et himknow she was down in her back and would not be in to
work. According to M. Woten, the claimnt told himthat
she and her husband were of the opinion that the clai mant
had i njured her back while working for Anchor Packagi ng.

M. Woten testified that to the best of his recollection,
t he cl ai mant began working for the respondent around August
10, 2004. He further testified that when he saw the

cl ai mant on the 10'", 11" 12t" 13'" she was not havi ng any

probl enms. However, he testified that the clainmant did
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mention that she felt sick one day, but she thought she had
ki dney problenms. According to M. Mrrison, on the norning
of August 14, 2004, he | ooked over at the claimant and
observed that she was crying. M. Woten testified that he
instructed the claimant to go over to the deli area and rest
for awhile until she felt better. M. Woten testified that
the claimant told himthat she was not feeling well, but he
deni ed she ever told himshe had hurt her back while
wor ki ng. According to M. Woten, the claimant was a good
wor ker .

Steve Morrison, the store manager for the respondent,
gave testinony during the hearing. He testified that the
claimant called himfromthe emergency roomto |let himknow
that she was worried about | osing her job and that she had a
ruptured disc in her back, that had resulted from her work
at Anchor Packing. According to M. Morrison, the clai mant
|ater told himshe had hurt her back lifting a case of
bananas while working for the respondent.

On cross-exam nation, M. Mrrison testified that the
claimant’ s position required that she be able to [ift 40
pounds. M. Morrison testified that at the tinme the
claimant went to work for the respondent, as far as he could

tell, she was not having problens that affected her ability
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to work, nor did he see her having any problens after August
14, 2004. M. Mrrison finally admtted that he did not
observe the claimant having any difficulties because he was
not in a position to supervise her activities on a daily
basi s.

The claimant was recalled for direct rebuttal
exam nation. She essentially testified that while working
for Anchor, she did not have any accident at work where she
t hought she hurt any part of her body, including her back.
She further testified that she did not renmenber telling M.
Morri son anyt hi ng about having hurt her back at Anchor.

A Pre-hearing Conference was conducted in this claimon
March 2, 2004, fromwhich a Pre-hearing Order was filed on
that sanme day. The parties agreed to the foll ow ng
stipulations: 1). That the Arkansas Wrkers’ Conpensation
Comm ssion has jurisdiction of this claim and, 2). The
exi stence of the enpl oynent relationship on August 14, 2004.

At the hearing, the parties further stipulated that the
clai mant’ s average weekly wage woul d entitle her to a
conpensation rate of $62.00 per week.

During the pre-hearing conference, the parties also
agreed that the issues to be litigated at the hearing were

limted to the followng: 1.) Conpensability; 2). Tenporary
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total disability; 3). Permanent partial disability
conpensation; 4.) Medical benefits; and, 5). Wage-I|oss
di sability conpensati on.
The cl ai mant contended that on August 14, 2004, that

she sustained an injury to her back as a result of a
specific incident while working at Country Mart. The
claimant further contended that she is entitled to nedical
benefits, tenporary total disability conpensation, permanent
total disability conpensation and wage-|loss disability
conpensat i on.

The respondent denies this claimin its entirety.

After a hearing before the Comm ssion, the
adm ni strative |aw judge found, anong other things, that “On
August 14, 2004, the claimant sustained an injury arising
out of and in the course of her enploynent with respondents,
whi ch rendered her totally disabled for the period begi nning
August 20, 2004, and continuing through February 8, 2005.
Cl ai mant reached the end of her healing period on February
8, 2005. The clainmant has a permanent physical inpairnment
in the amount of 8% to the whole body as a result of her
August 14, 2004, conpensable injury. |In addition to her
anatom cal inpairnment, claimnt has suffered a wage-| oss

earning capacity in the anount of 5% when her age,
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education, permanent restrictions and limtations are
considered, as a result of the August 14, 2004, conpensable
injury. The respondent shall pay all reasonable hospital
and nedi cal expenses arising out of the injury of August 14,
2004.”

The respondent appeals to the Full Comm ssion.

1. ADJUDI CATI ON

A. Conpensability

The cl ai mant contends that she sustained a conpensabl e
specific incident injury to her back on August 14, 2004,
while performng job duties for the respondent. Ark. Code
Ann. 811-9-102(4)(A) defines conpensable injury as:

(i) An accidental injury causing internal or external

physical harmto the body or accidental injury to

prosthetic appliances, including eyegl asses,

contact |enses, or hearing aids, arising out of

and in the course of enploynent and which requires

medi cal services or results in disability or

death. An injury is “accidental” only if it is

caused by a specific incident and is identifiable

by the tine and place of occurrencel.]

A conpensabl e i njury nust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.

8§ 11-9-102(4) (D). The cl aimant bears the burden of proof in
establishing a conpensable injury and nust sustain that
burden by a preponderance of the evidence. Ark. Code Ann.

§ 11-9-102(E)(i).
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The adm nistrative | aw judge found that the instant
cl ai mant sustained an injury arising out of and in the
course of her enploynment with the respondent on August 14,
2004. The Full Conm ssion affirns this finding.

The determ nation of the credibility of the w tnesses
and the weight to be given their testinony are natters
exclusively within the province of the Conm ssion. Cooper

v. Hlard Dairy, 69 Ark. App. 200, 11 S.W3d 5 (2000). In

the present matter, we find that the claimnt was a credible
witness. The claimant testified that she sustained an
accidental injury at work on August 14, 2004. Specifically,
the claimant testified that on that date while lifting a box
of bananas, she twi sted and heard her back “pop,” which
resulted in an i nmedi ate onset of severe pain that radi ated
down her leg. The claimant testified that she attenpted to
conti nue working, but her pain becane so severe she began to
cry. According to the claimant, she told her supervisor

(M. Woten) what had happened and he instructed her to go
to the break room Al though M. Woten admits that he
observed the claimnt crying and instructed her to take a
break, he denies that the claimnt told himshe had
sustained a work-related injury at that tinme. The Ful

Comm ssion finds that the clai mant gave a pl ausi bl e account
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of the incident and of her having pronptly reported the
incident to M. Woten on August 14, 2004. Moreover, we
find that the claimnt’s account of the incident was
corroborated by the medicals and Dr. Eubanks’s clinica

i npression of the claimant’s back. Wile we realize that

M. Woten and M. Mrrison testified that the claimant told
t hem she hurt her back while working for Anchor Packagi ng,

t he claimant denies having told himthat. She also denies
having injured her back at Anchor or during sone other
incident. Wth this in mnd, and considering that M.

Wot en essentially testified that he had not observed the

cl ai mant havi ng any problens with her back prior to August
14, 2004, and there being no nmedical evidence in the record
denonstrating that she sought nedical treatnent for her back
prior to that date, the Full Conm ssion finds it is nore
probabl e than not that the clainmant did not suffer an injury
to her back prior to August 14, 2004. |In addition to this,
both Drs. Hollis and Eubanks have opined that there is a
causal connection between the clainmant’s back probl ens and

t he August 14, 2004 work-related incident. W attach
significant weight to these two expert opinions since their
clinical inpression of the claimant’s back injury is

consistent wwth her report of the incident, and there being
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no nedi cal opinions to the contrary or any other probative
evi dence before the Conmm ssion suggesting that the
claimant’s back injury resulted fromsone other source. The
Ful | Comm ssion also finds that the adm nistrative | aw judge
correctly relied on the “objective findings” found in the
August 30, 2004, MR, nanely “a herniated disc on the |left
at L5-S1, which was conpressing her S1 nerve root.”
According to Dr. Eubanks, this type of injury occurring
wherein you have a twi sting and turning notion at the sane
time, is the nost classic thing that causes a disc
herniation. The claimant initially received conservative
treatnment for this condition under the care of Dr. Hollis,
but her pain and related synptons continued to worsen.
Utimately, on Novenber 15, 2004, Dr. Eubanks perforned
surgery on the claimnt’s back, which significantly inproved
her conditi on.

Therefore, based on the claimant’s credible testinony
and the expert opinions of Drs. Hollis and Eubanks, the Ful
Comm ssion finds that the clai mant has proven by a
preponderance of the evidence that her back condition is
causally related to her enploynent. W therefore affirmthe

adm nistrative law judge' s finding that the clai mant
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sustained an injury arising out of and in the course of her
enpl oynent with the respondent on August 14, 2004.

B. Medical treatnent

An enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 8§ 11-9-508 (a). The cl ai mant
bears the burden of proving that he is entitled to

addi ti onal nedi cal treatnent. Dalton v. Allen Enqg’g Co., 66

Ark. App. 201, 989 S.W 2d 543 (1999). \What constitutes
reasonably necessary nedical treatnment is a question of fact

for the Comm ssion. Wight Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W2d 750 (1984).

The adm nistrative | aw judge found in the present
matter, “The respondent shall pay all reasonabl e hospital
and nedi cal expenses arising out of the injury of August 14,
2004”. The Full Commi ssion affirms this finding. W find
that the claimant proved by a preponderance of the evidence
that all of the nmedical treatnment she has pursued for her
back injury was reasonably necessary in connection with her
conpensabl e injury, pursuant to Ark. Code § 11-9-508 (a).

C. Temporary total disability
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Tenporary total disability is that period within the
heal ing period in which an enpl oyee suffers a total

incapacity to earn wages. K 1l Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W3d 414 (2002).

The adm nistrative | aw judge found in the present
matter that the claimant’s injury rendered her tenporarily
totally disabled for the period begi nni ng August 20, 2004,
continuing through February 8, 2005. The administrative |aw
j udge al so found that the claimant reached the end of her
heal i ng period on February 8, 2005. The Full Comm ssion
finds that this finding should be nodified. 1In the present
matter, we find that the claimant proved she was entitled to
tenporary total disability conpensation from August 20, 2004
until Decenber 27, 2004. Specifically, we find that the
preponder ance of the evidence shows that the clai mant
remai ned totally incapacitated from earni ng wages from
August 20, 2004, the date she quit working due to her
injury, until Decenber 27, 2004, (which is approxi mately
some six weeks after her surgery), at which point Dr.
Eubanks opi ned that she was basically fully released to
wor k, and when she returned to work for Professional Credit
Managenent. Based on Dr. Eubanks’s expert opinion and the

claimant’s ability to successfully return to gainful
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enpl oynent sone six weeks after her surgery, the Ful

Comm ssion finds that the preponderance of the evidence
indicates that the claimant’s healing period ended no | ater
t han Decenber 27, 2004, rather than on February 8, 2005.
Tenporary total disability cannot be awarded after the

claimant’ s healing period has ended. Trader v. Single

Source Transportation, Wrkers Conpensati on Conmi ssion

E507484 (Feb. 12, 1999). The Full Comm ssion also finds
that the claimant failed to prove she was totally

I ncapacitated to earn wages after Decenber 27, 2004. As a
result, the Full Conmm ssion finds that the adm nistrative

| aw judge’s award of tenporary total disability conmpensation
(from August 20, 2004 and continuing through February 8,
2005) should be nodified to entitle the claimant to
tenporary total disability conpensation from August 20, 2004
t hrough Decenber 27, 2004.

D. Anatonmi cal | npairnent/\Wage-|loss disability

An injured worker nmust prove by a preponderance of the

evidence that she is entitled to an award for a permanent

physi cal /anat omi cal inpairment. Weber v. Best Western of

Ar kadel phia, Workers' Conpensation Comm ssion F100472 ( Nov.

20, 2003). Any determ nation of the existence or extent of
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physi cal inpairnment shall be supported by objective and
nmeasur abl e findings. Ark. Code Ann. 8 11-9-704(c)(1).

I n addition, pursuant to Ark. Code Ann. 8 11-9-522(9)
and our Rule 34, the Conm ssion has adopted the Guides to

t he Eval uation of Permanent |npairnment (4th ed. 1993) to be

used to assess anatomical inpairnment. Dr. Barnett in the
present matter assessed the claimant an 8% anat omi ca
inmpairnment rating to the body as a whol e due to her
conpensabl e injury using Table 75, page 113, Section 2 of
the Guides. According to Dr. Barnett, the claimant falls
under the “D’ heading, for a surgically treated disc |esion
Wi t hout residual signs or synptons. The Full Conm ssion
finds that the claimnt proved she was entitled to this 8%
anatom cal inpairnment rating, that the rating was based on
obj ective and neasurabl e physical findings, and that the
conpensabl e injury was the najor cause of the claimant's 8%
anatom cal inpairnment. Ark. Code Ann. § 11-9-102

(4) (R (ii)(a).

The wage-1oss factor is the extent to which a
conpensabl e injury has affected the claimant's ability to
earn a livelihood. The Conm ssion is charged with the duty
of determ ning such disability based upon a consideration of

t he nedi cal evidence and other matters, including age,
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education, and work experience. See, Ark. Code Ann. 8§

11-9-522(b)(1); Coss v. Crawford County Mem Hosp., 54 Ark.

App. 130, 923 S.W2d 886 (1996).

However, so |long as an enpl oyee, subsequent to his
injury, has returned to work, has obtained other enploynent,
or has a bona fide and reasonably obtainable offer to be
enpl oyed at wages equal to or greater than his average
weekly wage at the time of the accident, he or she shall not
be entitled to permanent partial disability benefits in
excess of the percentage of permanent physical inpairnent
establ i shed by a preponderance of the nedical testinony and
evi dence. Ark. Code Ann. 811-9-522(b)(2)(Repl. 2002). The
enpl oyer or its workers’ conpensation insurance carrier has
t he burden of proving the enpl oyee’s enpl oynent, or the
enpl oyee’ s recei pt of a bona fide offer to be enployed, at
wages equal to or greater than his average weekly wage at
the tinme of the accident. Ark. Code Ann. 811-9-522(c)(1).

In the present matter, the admnistrative |aw judge
found that, “In addition to her anatom cal i npairnent,
cl ai mant has suffered a wage-l oss earning capacity in the
anount of 5% when her age, education, permnmanent

restrictions and limtations are considered, as a result of
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t he August 14, 2004, conpensable injury.” The Ful
Conmi ssion reverses this finding.

The claimant testified that while working for the
respondent and at the tinme of her injury, she worked
approxi mately 20 hours per week at an hourly rate of $5.15.
However, the claimant testified that she has been enpl oyed
by Professional Credit Managenent since sone six weeks
subsequent to her surgery. The claimant further testified
t hat she now works 40 hours per week at an hourly rate of
$6.75. Based on the claimant’s own testinony, the Ful
Comm ssion finds that subsequent to her injury, the clai mant
has obtai ned ot her enpl oynent at wages greater than her
average weekly wage at the tinme of her accident. Therefore,
we find that the claimant shall not be entitled to pernmanent
partial disability benefits in excess of the 8% per manent
physi cal inpairment, as has been established by a
preponderance of the nedical testinony and evi dence.
I11. Conclusion

Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the clainmant proved she sustained
a conpensabl e injury on August 14, 2004, while working for
the respondent. W find that the claimant proved she was

entitled to tenporary total disability conpensation from
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August 20, 2004 through Decenber 27, 2004. The cl ai mant
reached the end of her healing period on Decenber 27, 2004.
The cl ai mant proved that she sustained a permanent physical
impairment in the amount of 8% to the whole body as a result
of her August 14, 2004, conpensable injury. However, we
find that the claimant failed to prove she suffered any
wage-| oss disability over and above the percentage of her
anatom cal |oss. The respondent shall pay all of the
reasonabl e hospital and nmedi cal expenses arising out of the
i njury of August 14, 2004.

The claimant’s attorney is entitled to maxi num fees for
| egal services as provided by Ark. Code § 11-9-715 (Repl.
2002).

For prevailing in part on appeal to the Full Comm ssion,
the claimant’s attorney is entitled to an additional fee of
five hundred dollars ($500.00), pursuant to Ark. Code Ann.
§11-9- 715 (Rep. 2002).

T IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner
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Conmi ssi oner McKi nney dissents, in part and concurs, in
part.

CONCURRI NG & DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe principal
opinion finding that the claimant proved by a preponderance
of the evidence that she sustained a conpensable injury on
August 14, 2004. In ny opinion, the claimant has failed to
prove by a preponderance of the evidence that she sustained
a conpensabl e injury.

Questions concerning the credibility of wtnesses
and the weight to be given to their testinmony are within the

excl usive province of the Comm ssion. Wite v. Geqg

Agricultural Ent., 72 Ark. App 309, 37 S.W3d 649 (2001).

When there are contradictions in the evidence, it is within
the Conmmi ssion’s province to reconcile conflicting evidence
and to determine the true facts. 1d. The Comm ssion i s not
required to believe the testinony of the clainmnt or any
ot her witness, but may accept and translate into findings of
fact only those portions of the testinony that it deens
wort hy of belief. |d.

Nei t her the Workers’ Conpensation Act nor Arkansas

case | aw contains a requirenent that the Conmm ssion



Reed - F410235 29

personal |y hear the testinony of any witness. There is
nothing in the statutes that precludes the Comm ssion from
accepting or rejecting any finding made by the

Adm ni strative Law Judge, including findings pertaining to

the credibility of witnesses. Stiger v. State Tire Serv., 72

Ark. App. 250, 35 S.W3d 335 (2000). By allowing the

Commi ssion to review evidence or, if deenmed advi sabl e, hear
the parties, their representatives and w tnesses, Ark. Code
Ann. 811-9-704(b)(6)(A) (Repl. 2002), adequately protects a
claimant’ s due-process rights. 1d. Wen the Conm ssion
reviews a cold record, deneanor is nmerely one factor to be
considered in determning credibility. Nunmerous other
factors nust be considered, including the plausibility of
the witness' s testinony, the consistency of the witness’'s
testinmony with the other evidence and testinony, the
interest of the witness in the outcone of the case, and the
witness’s bias, prejudice, or notives. Id. “The flexibility
permtted the Comm ssion adequately protects the clainmant’s
right of due process of law.” Id. The claimant’s credibility
I s suspect, at best. The evidence denonstrates that the
claimant told her supervisor, as well as the store manager,
that she thought she had sustained the injury while working

for her previous enployer. The claimnt had only been



Reed - F410235 30

wor ki ng for the respondent enployer for approximately four
days when this alleged incident occurred. Although the
claimant stated that she did not tell M. Mrris or
M. Woten that she had injured herself working for Anchor
Packagi ng, there is no evidence in the record, nedical or
otherwise, to the contrary. Although the claimnt did report
an injury to her nedical providers, the nedical records do
not indicate that the claimant had the injury while working
for the respondent enployer or that it even occurred in the
course of her enploynment. In Dr. Hollis s initial contact
with the claimant, he makes no nention that the clai mant
reported to himthat she hurt her back while working for the
respondent enmployer. In fact, Dr. Hollis’ s testinony
regarding his initial contact with the clainmant al so makes
no nmention that the claimant’s injury was related to any
specific incident which occurred on August 14, 2004.

It is also of interest to note that Dr. Eubanks
refused to provide the respondents with a deposition.
Dr. Eubanks had to be subpoenaed to testify at the hearing.
Dr. Eubanks admtted that the claimant had, in fact,
suffered a previous back injury, but that he “didn’t wite

it down.”
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| lend nore credibility to the testinony to M.
Woten and M. Mrris that the clai mant independently
reported to both of themthat she had injured her back while
wor ki ng for Anchor Packaging. Accordingly, | find that the
claimant has failed to prove by a preponderance of the
evi dence that she sustained a conpensable injury.

Even if | were to find that the claimnt sustained
a conpensable injury, a finding which I do not nake,
concur with the principle opinion find that the claimnt’s
heal i ng period ended on Decenber 27, 2004, and finding that
the claimant is not entitled to any wage | oss disability
benefits in addition to her pernmanent inpairnent rating.
Sinply put, the claimant is not entitled to additional
permanent inpairnent in the formof wage | oss.

Therefore, for all the reasons set forth above, |
nmust respectfully dissent, in part from and concur in part

with, fromthe principle opinion

KAREN H. MKI NNEY, Comm ssi oner



