BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F409768

JUVENAL PEREZ,
EMPLOYEE CLAI MANT

BUI LT- WELL CONSTRUCTI ON CO.
EMPLOYER RESPONDENT

CONTI NENTAL CASUALTY CO. ,
| NSURANCE CARRI ER RESPONDENT

OPI Nl ON FI LED OCTOBER 5, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EVELYN BROCKS,
Attorney at Law, Fayetteville, Arkansas.

Respondent s represented by the HONORABLE FRANK B. NEWELL,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned.

OPI Nl ON AND ORDER

The cl ai mant appeals from an adm nistrative |aw judge’'s
opinion filed February 7, 2005. The adm nistrative |aw
judge found “Claimant has failed to prove by a preponderance
of the evidence that he suffered a conpensable injury while
enpl oyed by the respondent.” After reviewing the entire
record de novo, the Full Comm ssion affirnms the opinion of

the adm nistrative | aw j udge.

l. Hi story
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The cl ai mant, age 30 (6/15/75), noved from Mexico to
the United States in 1990. The claimant attended high
school in Mexico, but is unable to speak or understand
English and requires an interpreter, which was provided for
hi m during the hearing. The claimnt had worked for the
respondent approxi mately one year putting up franes and
Sheetrock. On April 1, 2004, while working the clainmant
mai ntai ns that he sustained a conpensabl e back injury as he
|ifted sone Sheetrock. However, the clainmant naintains that
he continued working and did not report his injury, but his
pai n continued to worsen.

A review of the nedi cal evidence of record shows that
the claimant did not seek nedical treatnent for his alleged
back injury until My 28, 2004. Hence, the claimant first
sought treatnent for his back condition fromthe Freenman
Neosho Physicians G oup, in Mssouri. At that tine, the
cl ai mant conpl ained of pain in the right leg, which had a
duration for sonme time. The claimant was gi ven Naprosyn and
instructed to followup if his pain continued. Although
this report states that the claimant perforns construction-
type work, it makes no nmention that the claimnt suffered a
work-related injury on or about April 1, 2004, or any other

tinme.
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On June 22, 2004, the claimant returned to the clinic
wi th continued conplaints of leg pain. He reported that his
|l eg was hurting a lot and that he was mssing a | ot of work
due to this, as he conpl ained of an achi ng-type pain.
Therefore, the clai mant was subsequently referred to Dr.
Mel vi n Kar ges.

On August 5, 2004, the claimant underwent initial
consultation with Dr. Karges due to bilateral |eg pain that
had been present for the past two to three nonths. The
clai mant reported his synptons as not being bad in the
nor ni ngs, but progressively increased when on his legs. Dr.
Karges reported, “He denies any history of any falls or car
accidents. There is no definite history of injury.” Dr.
Karges’s i npression was, “Mechanical |ow back pain of
uncl ear etiology; lunbar radicular with bilateral |ower
extremty pain with standi ng suggestive of | unbar
degenerative disc disease, and | ower extremty pain which
may al so be due to other netabolic abnormalities.” As a
result, the claimnt was referred for x-rays of the |unbar
spine along with an MRl scan w thout contrast.

An MRl was taken on August 10, 2004, with the follow ng
| mpr essi on:

| MPRESSI ON:
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1. Broad based disc protrusion at L4-5 causing

| mpi ngenent on both L5 nerve root and bil ateral

foram nal stensois.

2. Smaller central disk protrusion at L5-S1

causing mld inpingenment on both S1 nerve roots.

On August 24, 2004, the claimnt was seen by Dr. Karges
for followup of |ow back and | ower extremty pain. At that
time, Dr. Karges’'s inpression was “right L4/5 herni ated
nucl eus pul posis with right |ower extremty radicular pain
as well as central L5/S1 disc protrusion with probable
secondary radicular pain.” Therefore, Dr. Karges referred
the claimant for physical therapy and | unbar epi dural
injections. Dr. Karges also took the claimant off work
until he could be re-assessed in three to four weeks.

The cl ai mant underwent a | unbar epidural steroid
i njection under fluoroscopic guidance on Septenber 9, 2004,
whi ch was perfornmed by Dr. John Knudsen I1l. Dr. Knudsen
reported that the clainmant tolerated the procedure well. In
addition, he wote, “M. Perez reports that four nonths ago,
he devel oped pain in both legs with pain going all the way
down to the ankles.”

A hearing was held before the adm nistrative | aw judge
on January 26, 2005. At the hearing, the clainmnt gave

testinmony. According to the claimant, he is unable to work

because his legs hurt. The claimant testified that before
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his all eged accident he did not have any physical problens
that kept himfromworking. The claimnt essentially
testified that after he and Mario (a coworker), lifted
approximately 20 sheets of Sheetrock, he felt sonething in
hi s back, but he did not know what it was. At that tine,
the claimant testified that he believed he had only
di sl ocat ed sonet hi ng because he was not in a significant
anount of pain. However, the claimant testified that he
began having trouble after that, as his | egs began hurting.

The clainmant testified that prior to this alleged
i ncident, he had not had a back injury, nor had he sought
treatment for a back injury or problens. According to the
claimant, he waited some three or four weeks after his
al | eged acci dent before seeking treatnent for his back.
During this period, the claimant testified that his |egs
started hurting a little and then it got worse and worse.
Al t hough the claimant could not recall exactly when he | ast
wor ked for the respondent, he remenbered it being around the
ei ght or seventh nonth of |ast year (2004). The cl ai mant
testified that he had trouble carrying out job duties of
lifting heavy things and wal ki ng.

The claimant admtted to not reporting the accident to

the respondent until after the MRl had been perforned.
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According to the claimant, at that point, he realized his
back problens were fromthe accident. The clai mant
testified he has had no other accidents except for the

all eged April 1, 2004 incident. The claimnt admtted that
he did not report the alleged injury to his supervisor or
any of his coworkers. The claimant also admtted to having
wor ked sonme three or four nonths after the alleged injury.
The claimant testified that as of April of 2004, he
understood that he was required to report injuries right
away.

M. Jose Martinez, a |labor foreman for the respondent,
gave testinony during the hearing. M. Martinez testified
that the claimnt mssed three or four days before he told
hi m he was having leg pain. According to M. Martinez, at
that time, the claimant was telling his supervisor that he
was unabl e to work because he was having sonme | eg pain, as
he as goi ng honme early or sone days he would cone in |ate.
According to M. Martinez, he learned that the clai mant was
claimng a work-related injury when a doctor’s clinic in
Joplin or sonmewhere in Mssouri called their office to say
t hey had sonebody who had cone in with a worknmen’s conp

claim According to M. Martinez, he asked the clai mant why
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he never told anybody he had gotten hurt, and he told himhe
did not want to get in trouble.

On cross-exam nation, M. Martinez testified that the
cl ai mant had been a good worker although he would m ss sone
days here and there due to being sick. He also testified it
was remarkable to himthat the claimnt was mssing a | ot of
days of work.

A prehearing conference was held in this case on
Novenber 17, 2004, and a Prehearing Order was filed on that
same date. The parties agreed to the foll ow ng
stipulations: 1). The Arkansas Wrker’s Conpensati on
Comm ssion has jurisdiction of the wwthin claim 2). The
rel ati onshi p of enpl oyee-enpl oyer-carrier existed anong the
parties at all relevant tines; 3). The clai mant was earning
an average weekly wage of $648.35 which would entitle himto
conpensation at the weekly rates of $430.00 for total
disability benefits and $324. 00 for pernmanent parti al
disability benefits; and, 4). Respondents have controverted
this claimin its entirety.

Subsequent to the prehearing conference, the respondent
filed an anended prehearing questionnaire, raising as an
I ssue the claimant’s | ack of notice pursuant to A C A 811-

9-701.
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The parties agreed to litigate the follow ng issues:
1). Conpensability of injury on April 1, 2004; 2). Tenporary
total disability benefits; 3). Medical expenses; and, 4).
Noti ce.

The cl ai mant contended he was injured on April 1, 2004
when he injured his back while [ifting Sheetrock. The
cl ai mant contended he is entitled to tenporary total
disability, related nedical, and an attorney’'s fee.

In contrast, the respondent contended that the clai mant
did not sustain an injury arising out of and in the course
of his enploynent with respondent on April 1, 2004.

After a hearing before the Comm ssion, the
adm ni strative | aw judge found “Cl ai mant has failed to prove
by a preponderance of the evidence that he suffered a
conpensabl e injury while enployed by the respondent.”
The cl ai mant appeals to the Full Comm ssion.

I1. Adjudication

Ark. Code Ann. 811-9-102(4)(A) (i) (Repl. 2002) defines
"conpensable injury" as "[a]n accidental injury causing
internal or external physical harmto the body . . . arising
out of and in the course of enploynent and which requires
nmedi cal services or results in disability or death. An

injury is “accidental’” only if it is caused by a specific
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incident and is identifiable by tinme and pl ace of

occurrence."” Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W3d 889 (2002). The phrase "arising out of
the enmpl oynent refers to the origin or cause of the
accident,"” so the enployee was required to show that a
causal connection existed between the injury and his

enpl oyment. Gerber Products v. MDonald, 15 Ark. App. 226,

691 S.W2d 879 (1985). An injury occurs “‘in the course of
enpl oynent’ when it occurs within the tinme and space
boundari es of the enploynment, while the enployee is carrying
out the enployer's purpose, or advancing the enployer's

interest directly or indirectly." Cty of El Dorado v.

Sartor, 21 Ark. App. 143, 729 S.W2d 430 (1987). Under the
statute, for an accidental injury to be conpensable, the

cl ai mant nmust show that he sustained an accidental injury;
that it caused internal or external physical injury to the
body; that the injury arose out of and in the course of

enpl oynent; and that the injury required nedical services or
resulted in disability or death. 1d. Additionally, the

cl ai mant must establish a conpensable injury by nedi cal

evi dence, supported by objective findings as defined in
811-9-102(16). Medical opinions addressing conpensability

nmust be stated within a reasonabl e degree of nedica
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certainty. Crudup v. Regal Ware, Inc., 341 Ark. 804, 20

S.W3d 900 (2000). The injured party bears the burden of
proof in establishing entitlenent to benefits under the
Workers' Conpensation Act and nust sustain that burden by a
preponderance of the evidence. See Ark. Code Ann.

§ 11-9-102(4)(E)(i) (Repl. 2002); dardy v. Medi-Homes LTC

Servs., 75 Ark. App. 156, 55 S.W3d 791 (2001).

The adm nistrative | aw judge found that the instant
claimant has failed to prove by a preponderance of the
evi dence that he suffered a conpensable injury while
enpl oyed by respondent. The Full Comm ssion affirnms this
findi ng.

Questions concerning the credibility of witnesses and
the weight to be given to their testinony are within the

excl usive province of the Comm ssion. Wite v. G eqg

Agricultural Ent., 72 Ark. App 309, 37 S.W3d 649 (2001).

In conparing the claimant’s testinony to the preponderance
of the evidence, the Full Conmm ssion finds that the clai mant
was not a credible witness. Although the claimant contends
that he suffered a conpensabl e back injury while working for
the respondent on April 1, 2004 while lifting Sheetrock, he
admtted that he did not pronptly report the incident to

respondent / managenent (even though he had been aware he was
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required to report all injuries right away), nor did he
mention it to any of his coworkers. The nedical evidence of
record reflects that the clainmant did not see a physician
for approximately nine weeks after the alleged incident.
When the claimant did report to a physician on May 28, 2004,
he did not report the alleged lifting incident. In fact,
when the clai mant underwent initial consultation with Dr.
Karges on August 5, 2004, the claimant expressly denied “any
hi story of any falls or car accidents, and he reported that
there was no definite history of injury.” Moreover, there
is absolutely no nmention of a work-related injury in any of
t he ot her nedical evidence of record, and the clainmnt did
not report this alleged incident as a work-related injury to
t he respondent until after the MRl of August 10, 2004 had
been perfornmed, which was sone 19 weeks after the all eged
incident. Wile we recognize that this nedical evidence
establ i shes the existence of an injury, neither the nedi cal
nor non-nedi cal evidence establishes a causal connection
between the claimant’s work activities and his back problens
revealed in the August MRI. Since the claimant failed to
prove a causal connection between his back condition and his
enpl oynent wth the respondent, he cannot neet his burden of

pr oof .



Perez - F409768 12

Theref ore, based on our de novo review of the entire
record, the Full Conm ssion affirns the admnistrative |aw
judge’s finding that the claimnt has failed to prove by a
preponder ance of the evidence that he suffered a conpensabl e
injury while enployed by respondent.

The claimant all eges that he sustained a conpensabl e
injury that is governed by the Arkansas Wrkers’
Conpensation Act, A C.A 8 11-9-101 et seq. The claimant’s
alleged injury is, indeed, an injury that is covered by the
Act; however, the clainmant has failed to establish the
el enents necessary to prove a conpensable injury by a
preponderance of the evidence.

This claimis denied and di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe nmgjority opinion

affirmng the Adm ni strative Law Judge’s February 7, 2005
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decision, in which, it was found that “C ainmant had failed
to prove by a preponderance of the evidence that he suffered
a conpensabl e injury while enployed by the respondent
enpl oyer.”
The claimant alleged that he suffered a

conpensabl e injury on April 1, 2004. According to the
clai mant, he and a coworker were noving sonme sheet rock
panel s when the panels fell pinning the claimant’s coworker
underneath. The claimant testified that he and another
cowor ker began lifting the sheet rock panels. According to
the claimant, he began having pain in his legs foll ow ng
this incident. He further testified that he continued to
experience a significant anmount of pain in his legs in the
foll owi ng weeks. The claimant, who is not an English
speaker and testified through an interpreter, stated that he
continued working for the respondent and did not notify him
of a job related injury, until he underwent an MRl scan in
August 2004. However, he did begin m ssing work shortly
after the injury.

This portion of the claimant’s testinony was
corroborated by M. Jose Martinez, a supervisory enployee of
t he respondent enpl oyer, who testified on behalf of the

respondent. According to M. Mrtinez, the claimnt was a
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good enpl oyee who rarely mssed work. M. Martinez further
stated that he was surprised that the claimant had begun
mssing a lot of work. He also stated that the clai mant
told himthat he was mi ssing work because of his severe |eg
pai n.

The claimant first sought nedical treatnent for
his condition fromthe Freeman Neosho Physician’s G oup on
May 28, 2004. In a handwitten progress note of that date,
Dr. Bryan Smith listed conplaints of right |Ieg pain which
had | asted for sone tine. The doctor also noted that the
cl ai mant was working ten hour days in construction and after
three or four hours, his |l eg would beconme very painful. In
a second note dated June 22, 2004, the doctor stated that
the claimant’s | egs were hurting and that he was m ssing a
| ot of work. The pain was described as an “aching” type of
pain. The claimnt was referred to Dr. Melvin Karges, a
rehabilitation specialist in Joplin, Mssouri.

In his report of August 5, 2004, Dr. Karges notes
that the claimant has been suffering frombilateral | ower
leg pain for the preceding two to three nonths. He al so
described the claimant’s pain as progressively increasing
while he is on his feet. He also noted the claimnt’s work

in the construction industry. As a result of this



Per ez - F409768 15
exam nation, Dr. Karges directed the claimnt to undergo an
MRl scan of his |lower back. That scan, which was perfornmed
on August 9, 2004, discovered that the claimant had a broad
based di sc protrusion at L4-L5 causing inpingenment on both
L5 nerve roots. The scan also found a smaller disc
protrusion at L5-S1 which was al so causi ng i npi ngenment on
both S1 nerve roots. 1In reviewing the MRl scan, Dr. Karges
stated in his report of August 24, 2004 that the clai mant
was suffering froma right L4-L5 herni ated nucl eus pul posi s
and a central L5-S1 disc protrusion. Dr. Karges al so
referred the claimant to Dr. John Knudson of the Freenman
Pain Center for epidural steroid injections.

The Admi nistrative Law Judge denied the claim
finding that the claimant was unable to prove he suffered a
job related injury. Based upon ny de novo review of the
evidence, it is nmy opinion that the claimwas conpensabl e.

In ny opinion, the testinony provided by the
claimant was credible and is in no way refuted by any
evi dence presented by the respondent. | also believe that
the claimant’s failure to give a pronpt notice of his injury
was due to his | anguage problemin that he is not an English
speaker. Even though this failure to give notice was

repeatedly cited by the Adm nistrative Law Judge and the
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respondent in their brief, as a basis for denying the claim
it should be noted that there are no provisions in the
Workers’ Conpensation Act that requires a claimto be
reported to an enployer in any particular tine frame in
order for that claimto be conpensable. |In fact, the late
reporting of the claimby itself does not effect the
conpensability of the claim At nost, the claimant’s | ate
reporting would nerely limt the benefit the claimant woul d
be entitled to after the date was notice was provided.

In summary, it is ny belief that the claimant was
a credible witness and that his testinony, when taken in
consi deration of his conmunication difficulties and the
findings of his nmedical providers, is sufficient to
establish the occurrence of a conpensable injury. 1 would
therefore reverse the Adm nistrative Law Judge and award

benefits.

SHELBY W TURNER, Conm ssi oner



