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CLAI M NO. F308749

MARY A. PHI LLI PS,
EMPLOYEE CLAI MANT

VWAL- MART STORES, | NC
EMPLOYER RESPONDENT

CLAI MS MANAGEMENT, | NC.
| NSURANCE CARRI ER/ TPA RESPONDENT
OPI NION FI LED APRIL 14, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE SCOIT HUNTER
Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE SUSAN M
FOALER, Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge filed Novenber 3, 2004. 1In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usions of |aw

1. The Arkansas Workers’ Conpensation

g?grhfsion has jurisdiction over this

2. The stipulations agreed to by the
parties are hereby accepted as fact.

3. The cl ai mant has proven, by a
preponderance of the credi bl e evidence,
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t hat she sustai ned a conpensable injury
as the result of a specific incident,
identifiable by tinme and place of
occurrence on August 1, 2003, which
arose out of and during the course of
her enpl oyment with WAl -Mart Stores,
Inc., entitling her to appropriate

wor ker s’ conpensation benefits.

4, The cl ai mant has proven, by a
preponderance of the evidence, that she
sust ai ned a conpensable injury
est abl i shed by nedi cal evidence
supported by objective findings.

5. The claimant is entitled to tenporary
total disability benefits for the period
begi nni ng May 26, 2004, and conti nui ng
t hrough July 19, 2004.

6. Respondents are responsi ble for al
hospital, nmedical, mleage, and rel ated
expenses as the result of claimant’s
conpensabl e injury, and respondents
remai n responsi ble for continued,
reasonably necessary nedi cal treatnent.

7. Respondents are entitled to a credit or
of fset equal to, dollar-for-dollar, the
amount of benefits the clai mant has
previously received for nedical services
whi ch were paid under a group health and
acci dent policy pursuant to A .C. A 811-
9-411 (Repl. 2002).

8. The cl ai mant has specifically reserved
the i ssue of permanent disability.

9. Respondents have controverted this claim
inits entirety.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly
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applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

W therefore affirmthe Novenber 3, 2004
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Commi ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum w t hout discount and with interest thereon at the
lawful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as
anended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the amount of $500.00 in
accordance wth Ark. Code Ann. 8§ 11-9-715(b) (Repl.
2002) .
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IT 1S SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority
opinion affirmng and adopting the decision of the
Adm ni strative Law Judge who found, in relevant part,
that the claimant has proven by a preponderance of the
evi dence that she sustained a conpensable injury to her
cervical spine, which occurred on August 1, 2003. In
addition, the Adm nistrative Law Judge found that the
claimant is entitled to tenporary total disability
benefits for the period begi nning May 26, 2004 and
continuing through July 19, 2004 and that the
respondent is liable for all nedical services and
mleage related to the claimant’s conpensabl e injury.
Finally, pursuant to Ark. Code Ann. 811-9-411, the
Adm ni strative Law Judge found that the respondent is
entitled to a dollar-for-dollar offset for the anount of

benefits that the claimant has previously received for
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nmedi cal services which were paid by the clainmant’s group
heal th and acci dent insurance policy.

My carefully conducted de novo review of this
claimin its entirety reveals that the clai mant has
failed to prove by a preponderance of the evidence that
she sustai ned a conpensable injury to her cervical spine
on August 1, 2003. Therefore, | find that this claim
shoul d be denied in its entirety.

On the afternoon of Friday, August 1, 2003,
the claimant testified that she was |ifting a box of
“freezer flaps” when she felt a sudden onset of pain in
her neck and back. The cl ai mant deni ed ever having
experienced that type pain prior to this incident. The
claimant testified that she reported the incident
i medi ately to her co-worker, M. Judy Farrell, who
corroborated the claimant’s testinony. Ms. Farrel
testified that she did not see the claimant injure
hersel f, and that she encouraged the claimant to fill
out an incident report. The claimant did not report the
incident to her supervisor, but instead, she finished
her shift and went hone for the weekend. The cl ai mant
returned to work on the follow ng Monday and worked the
entire day. On the next day, Tuesday the 5'" of August,
the claimant reported the incident of August 1% to her

supervisor. On or about August 11'" the clai mant
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obtained authority to seek nedical treatnment for her
condi ti on.

The claimant was initially seen by Dr. Janes
Meredith, who took x-rays of the clainmant’s cervical and
| umbar spine. The x-rays reveal ed sone straightening of
the normal curves, which in a letter dated Septenber 16,
2004, Dr. Meredith stated was indicative of nuscle
spasnms. Otherw se the claimant’s x-rays were normal . Dr.
Meredith di agnosed the claimant with cervical and
t horacol unmbar strain, for which he prescribed her
nmedi cations. Dr. Meredith did not anticipate that the
cl ai mant woul d suffer any “long-term probl ens”
associated with her strain. Furthernmore, Dr. Meredith
did not take the clainmant off of work.

The claimant continued to work with conplaints
bet ween August, 2003, and April 2004, at which tine she
was seen for her synptons by Dr. Beata Maj ewski. The
cl ai mant was al so under Dr. Majewski’'s care for
unrel ated health problens, specifically, hypothyroidi sm
and Sjogren’s syndrome. An MRl of the claimant’s
cervical spine taken on April 8, 2004, showed a
herni ated disc at C5-C6 with cord conpression and a
small central disc protrusion at C3-C4 and C4- G5,

W thout significant stenosis. Dr. Majewski referred the

claimant to Dr. Robert E. Abraham for surgica
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eval uation. On May 26, 2004, Dr. Abraham perforned
surgery on the claimnt’s cervical spine. The cl ai mant
returned to work for the respondent enpl oyer on July 19,
2004.

For the claimant to establish a conpensabl e
injury as a result of a specific incident which is
identifiable by tine and place of occurrence, the
foll ow ng requirenents of Ark. Code Ann. 811-9-
102(4) (A (i) (Repl. 2002), nust be established: (1) proof
by a preponderance of the evidence of an injury arising
out of and in the course of enploynent; (2) proof by a
preponderance of the evidence that the injury caused
internal or external physical harmto the body which
requi red nedical services or resulted in disability or
deat h; (3) nedical evidence supported by objective
findings, as defined in Ark. Code Ann. 811-9-102(16),
establishing the injury; and (4) proof by a
pr eponderance of the evidence that the injury was caused
by a specific incident and is identifiable by tinme and
pl ace of occurrence. If the claimant fails to establish
by a preponderance of the evidence any of the
requi renents for establishing the conpensability of a

claim conpensation nust be denied. MKkel v. Engineered

Specialty Plastics, 56 Ark. App. 126, 938 S.W2d 876

(1997).
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The phrase “arising out of” refers to the
origin or cause of an accident, while the phrase “in the
course of enploynent” refers to tine, place and
ci rcunst ances under which the injury occurred. Pilgrins

Pride Corp. v. Caldarera, 54 Ark. App. 92, 923 S. W2ad

290 (199685); see also, CGerber Prods. v. MDonald, 15

Ark. App. 226. 692 S.W2d 879 (1985). In order to prove
that an injury has arisen “in the course of enploynent,”
the claimant nmust show that the injury occurred “within
the tinme and space boundaries of the enpl oynent, while
the [claimant] is carrying out the enpl oyer’s purpose or
advancing the enployer’s interests directly or

indirectly.” Pilgrins Pride, supra. The clai mant nust

present “affirmative proof” that an injury “is a natural
and probabl e consequence or incident of the enpl oynent
and a natural result of one of its risks.” J. & G

Cabi nets v. Hennington, 269 Ark. 789, 600 S.W2d 916

(1980). Furthernore, a causal connection between the
accident and a risk which is reasonably incident to the

enpl oynent nust be established. Gerber Prods., Supra.

Finally, the connection of the injury to the claimnt’s
enpl oynment cannot be supplied by speculation. 1d.

| find that the claimant’s testinony is
i nconsi stent concerning the circunstances surroundi ng

her all eged accident. For exanple, the clai mant
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testified as to three different tines of day at which
her injury supposedly occurred. The respondent argues
that the tinme of day at which the incident occurred is
significant in that it establishes whether the clainant
continued to work follow ng her alleged injury, or

whet her she went honme. This argument has nerit due to
the seriousness of a ruptured disc. Had the clai mant
ruptured a cervical disc on August 1°, as she has
claimed, it is reasonable to expect that she would not
have been able to continue to work. Furthernore, the
testinmony of the corroborating witnesses is, according
to the respondent, of little value. None of these

Wi tnesses were “eyewitnesses” to the claimant’s injury.
Mor eover, each witness admtted that their account of
the claimant’s injury was derived frominformation
provided to themby the claimant. Finally, the clai nant
deni ed having injured her neck prior to August of 2003.
The record reveal s however, that the clai mant sustai ned
a “mld whiplash” type injury to her neck as a result of
an aut onobil e accident in 1993. Questions concerning the
credibility of witnesses and the weight to be given to
their testinmony are within the exclusive province of the

Commi ssion. Wiite v. Gegg Agricultural Ent., 72 Ark.

App 309, 37 S.W3d 649 (2001). Wen there are

contradictions in the evidence, it is within the
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Comm ssion’s province to reconcile conflicting evidence
and to determne the true facts. 1d. The Conm ssion is
not required to believe the testinony of the clainmant or
any ot her witness, but may accept and translate into
findings of fact only those portions of the testinony
that it deenms worthy of belief. 1d. Based upon the above
and foregoing, | find that the clai mant and her

wi t nesses, one of which was a close friend and anot her
her stepnother, are lacking in credibility. Therefore, |
must rely solely upon the nedical evidence presented in
this claimto support a finding of conpensability.
However, aside from her own self-serving testinony and

t he biased testinony of her w tnesses, the claimant

of fers no nedi cal opinion or nmedical evidence
establishing that she sustained an injury to her
cervical spine as a result of her enploynent activities
on August 1, 2003.

The claimant’s surgeon, Dr. Abraham could not
state within a reasonabl e degree of nedical certainty
that the claimant’s herni ated discs resulted from her
all eged work related injury. Moreover, even though Dr.
Meredith opined that “straightening of the nornal
curves,” as was seen on the claimant’s initial x-rays,

is “indicative of spasns,” he forned this opinion nore

than a year after the claimant’s alleged injury. Upon
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his exam nation of the claimant a little over a week
after her alleged injury, however, Dr. Meredith made no
mention of nuscle spasns. Rather, the doctor referred
only to the claimant’s conplaints of pain and

t ender ness, which incidentally, do not satisfy the
definition of “objective findings.” Wien the x-rays were
negative, Dr. Meredith assessed the claimant with a
nmuscle strain for which he predicted no long term
problens. Furthernore, Dr. Meredith did not take the
clai mant off of work.

Dr. Meredith treated the clainmant after her
aut onobi l e accident in the early 1990's. In contrast to
his noted observations and the manner in which he
treated the claimant in August of 2003, after her auto
accident of 1993, Dr. Meredith specifically noted nuscle
spasm during his exam nation of the claimnt, he
prescri bed nedications and heat treatnent for the
claimant’ s synptons, and he took the claimant off of
work for two weeks. And although Dr. Abraham agreed with
Dr. Meredith that spinal straightening, as seen on the
claimant’ x-rays of 2003, could be indicative of nuscle
spasnms, he said it could al so be caused by a
degenerative disease. Dr. Mjewski, who treated the

cl ai mant on several occasions, observed that x-ray’s
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taken of the claimant’s spine in 2004 reveal ed, anong
other things, “mld degenerative changes.”

The Arkansas Court of Appeals has stated that
“medi cal evidence is not required to prove the cause of

an injury was work related.” Searcy Indus. Laundry, Inc.

v. Ferren, 82 Ark. App. 69, 110 S.W2d 306 (2203). If a
nmedi cal opinion addressing conpensability is offered,
however, the opinion “nust be stated within a reasonabl e
degree of nedical certainty.” Ark. Code Ann. 811-9-
102(16) (B). Moreover, the opinion proffered by a
physi ci an nmust be based on nore than the nere

specul ation that the causal relationship between the

work and the injury is a “possibility.” Freeman v. Con-

Adgra Frozen Foods, 344 Ark. 296, 40 S.W3d 760 (2001).

As previously mentioned, Dr. Abraham could not state

W thin a reasonabl e degree of nedical certainty that the
claimant’ s herni ated di sc was caused by her all eged

i njury of August 2003. Although Dr. Abrahamtestified
that the claimant’s herni ated disc could have been
caused by a trauma, he al so concluded that the
claimant’s herniated di sc coul d have been caused by

“normal wear and tear.” In view of Dr. Mjewski’s
finding of degenerative disc disease, Dr. Abrahams
opi nion regardi ng the possible cause of the claimant’s

herniated disc is insufficient to establish that the
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claimant’s injury arose out of and in the course of her
enpl oynment with the respondent enployer. Furthernore,
Dr. Abraham admitted that his opinion is based entirely
upon the claimant’s own history concerning the cause of
her subjective conplaints. A doctor’s opinion based
entirely upon the history provided to himby the
claimant is insufficient to establish causation.

In summary, the claimnt has failed to provide
any objective nedical evidence to support a finding that
she sustained a herniated disc as the result of a
specific incident, identifiable by time and place of
occurrence, which arose out of and in the course of her
enpl oyment with the respondent enpl oyer.

Therefore, for those reasons stated herein,

respectfully dissent fromthe majority opinion.

KAREN H. MKI NNEY, Comm ssi oner



