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Deci sion of Admi nistrative Law Judge: Affirned in part and
reversed in part.

OPINION  AND ORDER

The cl ai mant appeal s and the respondents cross-appeal
an admnistrative law judge’s opinion filed April 5, 2004.

The adm nistrative | aw judge found that the claimant “has
establ i shed by a preponderance of the evidence that he has
sustai ned a conpensabl e gradual onset obstructive pul nonary
di sease.” The administrative |aw judge found that the

claimant “has failed to establish that he is entitled to
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any permanent partial disability benefits for his schedul ed
foot injury in excess of the 10% permanent physi cal
i mpai rment al ready accepted and paid.” After review ng the
entire record de novo, the Full Conmm ssion reverses in part
and affirnms in part the opinion of the adm nistrative | aw
judge. The Full Commi ssion reverses the administrative |aw
judge’s finding that the claimant proved he sustained a
conpensabl e occupati onal disease. W affirmthe
adm nistrative law judge' s finding that the claimant did not
prove he was entitled to permanent partial disability beyond
the 10% anatom cal inpairnment paid by the respondents.
. H STORY

Wlson T. Ring, age 57, testified that he conpl eted
“about the seventh” grade in school.

George P. Stone, Jr. testified that he owned Stone &
Sons Monunent. George Stone testified that the clai mant
began working for the respondent-enployer in August 1975.
M. Stone testified, “we have a very small business,
nmonument business. And in the work, we get stone in on a
truck. W unload it; we set it on the yard, and we clean it
up. And we bring it in after it’s sold, or it may be sold

before we got it. And we nmake a stencil out of rubber. And
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this rubber goes on the stone and design is on that. And
then, after that, we sandblast it. And that is what,
principally, WIlson did, was sandblasting....W use a
Blastite (phonetically spelled) that, material that we bl ast
with....And the material we use is different than sand, but
it’s basically the same thing....it’s a manufactured
product. And it’s universally used in the nonunent
i ndustry.”

The claimant’s attorney questioned CGeorge Stone:

Q In any event, when you spray it on the stone,
does it not go up in the air and breathe it
soneti nes?

A Well, it bounces around. W have a air system
where that we pull air out of the sandblast room
all time. And what conmes out of the roomwhile

we are blasting is pretty well a bounce, if you
want to call it. W have a cart that we take the
stone into the sandblast roomw th. And then, we
go in and we blow down the cart. And we have a
door that we roll the cart in. W pretty well

bl ow the dust off from standing in the door
because the air is flowng through the roomto the
back and then out.

Q GCkay. In any event, you would agree, would
you not, that there would be sonme of that dust to
be breathed by anyone who woul d be doing the
sandbl asti ng?

A.  Yes, over a period of tinme they will be sone
that a person, one way or the other, will be
br eat hi ng.
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George Stone testified that enpl oyees wore fiber nasks
whi ch covered their nose and nouth. He agreed on cross-
exam nation that the sandblasting roomwas “fairly
ventilated.” Wen asked on cross-exani nation regardi ng the
first tinme the claimant clained he had “a lung injury,” M.
Stone testified, “Sonetinme, WIson had sonme problens. He's
| i ke me, he’s had sone wei ght problens. And when he injured
his foot, he talked to ne one tine about not being able to
exercise. And he had built a, something in a shed that he
had where he could |lay down and he could exercise to try to
build up his nuscles. And whether he told ne then or not,
it was in nmy mnd that he was short of energy or what not.
But | just don’t know whether he told nme or not. And | just
can’t help you there.”

The adm nistrative | aw judge exam ned George Stone:

Q In the blast roomwhere you had sone
ventilation and there was sone material that was
bei ng bl asted off the stone, when you turn the
equi pnent off, the larger size particles, |I'm
assum ng, would just fall to the floor or

just fall whatever was in the room Wuld there
still be any dust in the air that you could see or

A. Yes. And that was, we blew the hand truck
down and the air blows on out of the roomat the
time. And we'd nore or |less stand in the door.

W had a mask on, but we would stand in the door
and blast froma distance. Sonetinmes you had to go
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inalittle bit. But that was what | was getting
back to, the pause. It didn't get all the air out
in 15 seconds. So we would wait a little bit,
hesitate, and use our own judgnment. And then we’'d
go in and blow it down, and then we'd roll it back
out to work where we wanted to...

Q And what I’'mtrying to find out, |I’m assum ng
- and I’mjust assumng this - the material that
you bl asted onto the stone was probably a fairly

|l arge grain. And what I'mtrying to find out is
whet her there was a very fine dust, a finer dust
that was also in the air in addition to whatever
the material was that you actually blew onto the
stone. ... Because when he was doing the blasting, I
mean, there would be material in the air; correct?
There would be dust in the air?

A, Well, we stood outside of a roomthat had a
noving wall |ike up and down....

Q But while the blasting itself was going on, he
was not bei ng exposed to the material that was
com ng off of the stone? He was in a separate
area behind sone sort of wall you seemto have
expl ai ned?

A.  He woul d be exposed to sonme of the bounce back
that woul d cone through the crevices or the strips
of where we worked through. ...

Q If you can estimte, how nany hours a day
would M. Ring have been involved in the type of
operation we’'re tal king about where he woul d have
had a mask on as opposed to not having a mask on?

A. In our blasting operation, |like we do in our
small shop, we do a lot of things. W go to the
ceneteries and what not. And ny estimation is
that 20, 25% woul d be your tinme of blasting. Sone
weeks we didn’t blast any and sonme weeks we woul d
bl ast, on a rainy day, several hours. But year

In, year out, | would say, 20, 25% of the
tinme....Sonetinmes it seens like that's all we
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did, but other tines we never touched it. So 20,
25% of the tinme, of the overall work tine.

The claimant testified on direct exam nati on:

Q Tell ne as best you can what was the, the
description that he nmade, that he gave of the
sandbl ast room tell us where the sand was coni ng
out....

A. Yeah. It was like he said, the heavier grain,
when you was blasting in there, you know, you had
your ventilation suction that pulled it out

t hrough t he back....

Q And when you’re sandbl asting, that’s where the
particles would cone out and you' d breathe it?

A.  Yeah. Well, you d get a little dust out
there. Not nuch, but you d get a little out of

it. And -

Q And then you'd go in and blow off the -

A.  Yeah.

Q And you'd get a lot of sand -

A. That’s mhere you' d get your nobst dust, you

know, when you re doing, blowing it out with that
air pressure.

The parties stipulated that the claimant sustained “a
conpensabl e foot injury” in April 1999. The record
indicates that a tree fell on the claimant’s foot.

M. Stone testified that the claimant’s | ast day of

work was March 5, 2001
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In a July 2001 Physician’s Report, Dr. Jeff Angel wote
that the claimant had sustained a crushed right foot with
tarsal /nmetatarsal fracture and dislocation, and that the
cl ai mant had undergone surgery in March 2001. Dr. Ange
pronounced nmaxi nrum medi cal i nprovenent on Novenber 14, 2001.
Dr. Angel assigned a 4% inpairnment to the body as a whol e,
10% inpairnment to the claimant’s right | ower extremty. Dr.
Angel assigned permanent restrictions of “no standing over
15 min. s 15 min. rest.” The respondents’ attorney
i ndicated at hearing that the carrier had paid the 10%
anatom cal inpairnment rating.

The clai mant testified:

Q Tell us when you first started having probl ens
w th your | ungs.

A Wll, 1've, | got to having sonme breathing
probl ens back before I got hurt, but nothing
serious, you know, that really bothered ne that
much. |1’d just get, | just got a little short

wi nded. And didn't really think it was all that
much, you know, or anything to really be concerned
about ‘til | went to the doctor. And | believe it
was Dr. Wight. Canpos wasn't in that day, and I
think it was Dr. Wight x-rayed ne and found out
that 1, that | had this.

Q COPD?
A.  Yeah.
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A radi ol ogy report on February 26, 2002 indicated that
t he attendi ng physician was Dr. Canpos, and that the
cl ai mant had been di agnosed with “chest congesti on,
coughi ng, wheezing.” There was no causal connection of this
di agnosis to the claimnt’s previous work for the
respondent - enpl oyer. An x-ray of the clainmant’s chest was
taken on February 26, 2002:

There is a mld promnence and irregularity of the
cardi onedi astinal silhouette, exaggerated by body
habi tus, |ess than maxi numinspiration, and
eventration or dom ng of the right hem di aphragm
O herw se, the lung markings are increased,

especi ally perihilar aspect and each basil ar
aspect bilaterally. This is a conbination of

peri hilar post inflammtory residual, including
calcified granul oma plus patchy interstitial
infiltrate and subsegnental atel ectasis,
especially within the right |ower |obe. The

cost ophreni c recesses and |ung apices are

mai nt ai ned.

| MP:  CARDI OPULMONARY DI SEASE, M LD TO MODERATE,

| NCLUDI NG SUGGESTI VE EVI DENCE OF PULMONARY VENOUS
HYPERTENSI ON, CHRONI C OBSTRUCTI VE PULMONARY

DI SEASE, AND M LD OR EARLY RI GHT LOAER LOBE
BRONCHOPNEUMONI A.

A radi ol ogy report on March 5, 2002 indicated that the
cl ai mant had been di agnosed with “cough, difficulty
breathing.” There was no stated causal connection to the
cl ai mant’ s worKk. Anot her x-ray of the claimant’s chest was

taken on March 5, 2002:
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Calcific granuloma in the right upper lung is
noted. Elevation of the right hem diaphragmis
noted. Borderline cardiac prom nence and
interstitial and peribronchial change and
degenerative changes in the spine. There is no
acute process. There is no change from February
26, 2002.

| MP: NO OBVI QUS ACUTE PROCESS. EVENTRATI ON OF THE
Rl GHT HEM DI APHRAGM | S NOTED,

The record contains an Arkansas Rehabilitation Services
General Medical Assessnent dated April 11, 2002. The
description of the claimant’s disability was “Di abetes,
residuals of work accident to right foot.” The Primary
Di sabling Condition was “Type Il Diabetes” with “Possible
Neur opat hy.” The Secondary Conditions were “(2) Traunatic
Injury R Foot with nmultiple surgical repairs (3) Mderate
Osteoarthritis right foot (4) Hypertension - while on
Anti hypertensi on nedication (5) Mrbid Oohesity (6)

Hyperlipi dem a.”

A Psychol ogi cal Screening Report on April 11, 2002
reveal ed the follow ng general observations: “The client
reported having his right foot severely crushed by tree.
This accident has required five surgeries. WIson also
stated that he has di abetes and has been taking oral
medi cati on since 1990. He indicated having | ower back pain.

The client said he was lifting at work and his back
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‘popped.’” He also hurt his left armby pulling sonething
heavy at work. WIson stated that he has a history of fluid
on the lungs and experiences breathing problens.” The
di agnostic i npression was “Borderline Intellectual
Functi oni ng.”

A radi ol ogy report on April 23, 2002 indicated a
di agnosi s of “bronchitis, dyspnea.” Another x-ray of the
chest was taken on April 23, 2002:

Car di ovascul ar sil houette reveals mld
cardiomegaly with fullness of the nediasti num
Miuch of this is froma tortuous ectatic aorta, but
| think I ought to exclude |ynphadenopathy or

enl arged vessel s causing the fullness of the

medi asti num The patient has el evated right

hem di aphragm

| MP: ELEVATED RI GHT HEM DI APHRAGM AND FULLNESS I N
THE MEDI ASTI NUM APPEARS SLI GHTLY MORE PROM NENT
THAN I T DD ON THE PREVI QUS STUDY. | F CLI NI CALLY
| NDI CATED, FURTHER EVALUATI ON OF THE MEDI ASTI NUM
MAY BE HELPFUL IN TH S PATI ENT WHO HAS BEEN I N
TWCE IN THE LAST TWO MONTHS FOR SHORTNESS OF
BREATH AND DI FFI CULTY BREATHI NG

A radi ol ogy report on April 30, 2002 indicated a
di agnosi s, “Abnormal CXR '~ A CT scan of the chest with
contrast was taken on April 30, 2002, with the follow ng
i npr essi on:
THERE ARE MULTI PLE SMALL MEDI ASTI NAL LYMPH NODES,
THE LARGEST OF THESE | S APPROXI MATELY 8 TO 10

MM S. THERE | S ALSO SOVE M LD RI GHT HI LAR
ADENOPATHY. THI S RAI SES THE QUESTI ON OF AN
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| NFLAMVATORY PROCESS. | WOULD RECOMVEND SERI AL
FOLLOW UP. | SEE NO DEFI NI TE PULMONARY MASSES OR
NODULES. THE ADRENAL GLANDS APPEAR ESSENTI ALLY
NORMAL.

The claimant testified that Dr. Louis Canpos had been
his doctor “for many years.” The record contains a Residual
Functional Capacity Questionnaire prepared by the claimant’s
attorney and signed by Dr. Canmpos on April 30, 2002. The
Questionnaire contains the foll ow ng | anguage: “Attach all
relevant treatment notes, radiologist reports, laboratory
and test results which have not been provided previously to
the Social Security Administration (italics in original).”
Dr. Canpos indicated that he had had “contact” with the
clai mant since 1996. Dr. Canpos appeared to di agnose
“Chronic R foot pain, COPD.” Question 16 on the
Questionnaire asked: “Please describe any other limtations
(such as psychological limtations, |limted vision,
difficulty hearing, need to avoid tenperature extrenes,
wet ness, hum dity, noise, dust, funes, gases or hazards,
etc.) that would affect your patient’s ability to work at a
regul ar job on a sustained basis.” Dr. Canpos appeared to
wite, “Depression limts working ability.”

The claimant testified:
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Q And Dr. Canpos has filled out sone records in
here. One of the things that m ght be confusing
to His Honor is in the residual functional
capacity evaluation that he did. He indicates
that you told himthat your |ungs were not work
related. Tell us what you neant, what you were
sayi ng there.

A. Wll, M. Stone and them has al ways been |i ke
famly to ne, you know. And that was the | ast
thing in the world | wanted to do, is get M.
Stone in trouble. | don't want themto have to be
out a lot of noney for sonething like that, you
know. So | told Dr. Canpos that when I, when he
told me this here.

Q You told himwhat?

A | told himthat | didn’t want themto get into
any trouble with ny lung disease....| know that
that had to be the only thing, and he told ne it
was.

Q He said it was what?

A. That it was related to ny work....To the
dust....He asked ne if 1'd ever snoked, and | told
himno. And he said that’s the only thing it
could be, would be the dust.

Dr. Canpos signed the following To Wiom It May Concern
docunent on April 30, 2002: “This man is a patient of m ne.
It is ny opinion, stated wthin a reasonabl e degree of
nmedi cal certainty, that this nman’s diagnosis of is
directly related to his 27 years of exposure to the dust
from sandbl asti ng nonunments for the sanme enployer.” The

record indicates that Dr. Canpos marked through sonet hing
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witten on the blank and handw ote “COPD’ underneath the
bl ank.

Dr. Angel filled out a Physician’s And Surgeon’s Report
on May 13, 2002. To the question, “Does the patient suffer
any lung problems of which you are advised?”, Dr. Ange
wote, “none known.”

Bob White, a Vocational Specialist, provided a
Vocati onal Assessnent for the claimant’s attorney on May 14,
2003. Bob White's assessnent of the claimant did not
descri be any sort of |ung disease or breathing problens.

M. Wiite noted that the claimant was “on numerous
medi cations for diabetes, high blood pressure, cholesterol,
and depression.” M. Wiite sunmarized his findings:

(bj ectively we have a 55 year old nale
(approachi ng advanced age) with a seventh grade
education (limted) wwth a work history as a

| aborer with Stone Monunment Conpany. He suffered
injury to the right foot with subsequent

vocati onal handicaps related to all areas of
postural stress and primary strength
activities....

Quoting Wiite River Medical Center, Physical Rehab
& CQutpatient Services Bobby Deni son, NMSPT,
“Sunmary/ Recormendati ons: M. Ring conpleted

t he Functional Capacity Evaluation in
approximately 3 hours, 30 m nutes on June 21,

2001. The objective results of this evaluation
reveal ed that M. Ring denonstrates poor ability
to wal k and stand, poor lifting ability, and poor
ability to clinb a ladder. dient would have
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difficulty returning to his prior job at this tine
secondary to the aforenentioned deficits. Cient
has a strong desire to return to his previous

enpl oyer which he has been with for approximately
27 years and therefore we will begin a work
conditioning programto see if we can inprove work
t ol erances.”

It is the opinion of this consultant Wl son Ring
is not capable of perform ng even sedentary work
on an on-goi ng basis, would devel op severe pain
with any sitting, standing or wal king over 30

m nutes affecting attention and concentration and
j udgenent and woul d not be a reliable, dependable
enpl oyee, assum ng he could work, on any

consi stent basis.

In summary, M. Ring is elimnated fromthe work
force due to a conbination of age, education, work
hi story and a nedically determ nabl e physi cal

i npai r ment .

A pre-hearing order was filed on Septenber 19, 200S3.

The cl ai mant contended that he sustained “a conpensabl e

gr adual

onset lung injury from breathing dust at work for 27

years which caused COPD. The claimant contends that he has

been rendered permanently and totally (sic) as a result of

his foot

injury alone, or as a result of his foot injury and

his COPD together.” The parties stipulated that the

respondents “have not accepted responsibility for any |ung

injury alleged by claimant.” The respondents contended t hat

the claimant “did not sustain a conpensable lung injury

whil e working for respondents. The respondents contend that
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the claimant is not permanently and totally disabl ed and

t hat he has sustained no wage | 0ss.”

The parties agreed to litigate the foll ow ng issues:

(1) Conpensability of a gradual onset |lung injury.

(2) Permanent and total disability conpensation or
wage-| oss benefits.

(3) Controversion

(4) Attorney’'s fees.

On Novenber 13, 2003, Dr. Canpos filled out a

PHYSI CI AN S AND SURGEON S REPORT prepared by the claimant’s

attorney.

and
cl ai
t he
cl ai
was

was

Dr. Canpos wote, “Pt states report for COPD,

“Pt states not injury - DX COPD.” (It appears that the
mant’s attorney was referring to this Report, and not
Functional Capacity Questionnaire, when he asked the
mant why he first stated the all eged occupational injury
not work-rel ated.) Dr. Canmpos wote that the clai mant
“receiving updraft treatnments at hone.”

The admi nistrative | aw judge found, in pertinent part:

4. The claimant has established by a
preponderance of the evidence that he has
sust ai ned a conpensabl e gradual onset obstructive
pul nonary di sease.

5. The claimant has failed to establish ... that
he has experienced a conpensabl e per manent
anatom cal inpairment for his chronic obstructive
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pul nonary di sease, therefore the claimant has al so
failed to establish that he is entitled to any
award of wage | oss benefits for that condition.

6. The claimant has failed to establish that he
is entitled to any pernmanent partial disability
benefits for his scheduled foot injury in excess
of the 10% per manent physical inpairnent already
accepted and pai d.

The cl ai mant appeals the adm nistrative | aw judge’s
finding that the claimant failed to establish a conpensabl e
anatomi cal inpairnment related to the pul nonary di sease, and
the claimant appeals the ALJ's finding that the claimant is
entitled only to the 10% physical rating for the conpensabl e
foot injury. The respondents appeal the ALJ' s finding that
t he cl ai mant sustai ned a conpensabl e obstructive pul nonary
di sease

1. ADIJUDI CATI ON

A. \Wiether the claimnt proved he sustained a

conpensabl e occupati onal di sease.

Ark. Code Ann. 811-9-601(e)(Repl. 2001) provides:

(1) (A) “Cccupational disease”, as used in this
chapter, unless the context otherw se requires,
means any di sease that results in disability or
death and arises out of and in the course of the
occupation or enploynment of the enpl oyee or
naturally follows or unavoidably results from an
injury as that termis used in this chapter

(B) However, a causal connection between the
occupation or enploynment and the occupati onal

di sease nust be established by a preponderance of
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t he evi dence.

In the present matter, the Full Comm ssion finds that
the claimant did not prove by a preponderance of the
evi dence that he sustai ned a conpensabl e occupati onal
di sease. George Stone testified that the clai mant began
wor ki ng for the respondent-enpl oyer in August 1975. Ceorge
St one descri bed “sandbl asti ng” of nmonunents, which work
involved using a material he referred to as “Blastite.” M.
Stone testified that enpl oyees woul d occasionally breathe
the “dust” that occurred as a result of the sandbl asting.

As the Full Comm ssion has noted supra, M. Stone could not
identify a time when the clainmant ever reported work-rel ated
breathing problens. M. Stone estimated that enpl oyees
woul d breat he sonme of the “bounce back” around “20, 25% of
the time. The claimant testified, “you d get your nost

dust, you know, when you' re doing, blowing it out with that
air pressure.”

Dr. Canpos indicated in 2002 that he had been in
“contact” with the claimant since 1996. The Full Conm ssion
notes that the claimant did not work for the respondents
after March 5, 2001. There is no treatnent of record before

t he Conmm ssion denonstrating any sort of breathing problens,
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i ncl udi ng occupati onal breathing problens, during the
claimant’s entire enploynment tenure with the respondents,
from August 1975 through March 2001. The claimant testified
that he had “sone breathing problens” before injuring his
foot in April 1999, but that he “didn’t really think it was
all that much, you know, or anything to be concerned about,
“til | went to the doctor.” The claimant did not seek
treatment of record fromDr. Canpos until February 2002,
after he had been gone fromthe respondents’ work place for
nearly one year. The inpression froman x-ray on February
26, 2002 was “Cardiopul nonary di sease, mld to noderate,

i ncl udi ng suggestive evidence of pul nonary venous

hypert ensi on, chronic obstructive pul nonary di sease, and
mld or early right |ower |obe bronchopneunonia.” There is
no probative evidence before the Comm ssion |inking these
condi tions shown in February 2002 to the claimant’s work for
the respondents from August 1975 through March 2001. Nor
was such a causal connection identified by a treating

physi cian in February 2002. The Full Conmi ssion is |ikew se
unabl e to establish a causal connection between the

claimant’s work for the respondents and the “calcific
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granul oma” and ot her findings shown in the March 2002 x-ray
of the claimant’s chest.

No work-rel ated breathing problens were identified in
t he Arkansas Rehabilitation Services General Medical
Assessnent of April 2002. The Full Commi ssion notes the
Psychol ogi cal Screening Report in April 2002, indicating the
claimant’s “history of fluid on the |ungs and experiences
breat hing problens.” No causal connection to the claimnt’s
work was nmentioned at that tinme. Nor was the radiologist’s
April 2002 diagnosis of “bronchitis” and “dyspnea (shortness
of breath)” causally related to the claimant’s work. The
claimant’s April 2002 Functional Capacity Questionnaire
asked Dr. Canpos to describe any limtations such as “dust,
funes,” etc. related to the claimant’s work. Dr. Canpos
only answered “Depression limts working ability.”

The Full Comm ssion also finds that the clainmnt was
not a credible witness. The claimant adm tted at hearing
that he was not honest at one point with Dr. Canpos. The
claimant testified that he at first clainmed his breathing
probl ens were not work-rel ated, because he “didn’t want to
get M. Stone in trouble.” The record before the Comm ssion

does not denonstrate the anpunt of “Blastite,” “bounce



Ring - F305003 20

back,” or “dust,” if any, allegedly breathed by the clai mant
at work. There is also no evidence before the Conm ssion

t hat George Stone woul d have been “in trouble” if the

cl ai mant had reported work-rel ated breathing problens while
the clai mant was working for the respondent-enpl oyer. The
Ful I Comm ssion recogni zes that Dr. Canpos filled out the
claimant’s “To Whom It May Concern” formin April 2002, on
which Dr. Canpos first wote sonething on an enpty bl ank,
then scratched that out and wote “COPD’ to the question,
“I't is nmy opinion, stated within a reasonabl e degree of

nmedi cal certainty, that this man’s diagnosis of IS
directly related to his 27 years of exposure to the dust
from sandbl asti ng nonunents.”

It is true that nedical opinions addressing
conpensability nust be stated within a reasonabl e degree of
medi cal certainty. Ark. Code Ann. 811-9-102(16)(B). \Where
a nedical opinion is sufficiently clear to renove any reason
for the trier of fact to have to guess at the cause of
injury, that opinion is stated within a reasonabl e degree of

medi cal certainty. Huffy Service First v. Ledbetter, 76

Ark. App. 533, 69 S.W3d 449 (2002). Nevertheless, the

Comm ssion has the authority to accept or reject a nedical
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opinion and the authority to deternmine its probative val ue.

Poul an Weed Eater v. Marshall, 79 Ark. App. 129, 84 S. W3d

878 (2002). In considering the record before us, the Ful
Comm ssion attaches m nimal evidentiary weight to Dr.

Canpos’ “opinion” witten on the claimant’s formon Apri

30, 2002, that is that the claimant had contracted “COPD’ as
a result of “27 years of exposure to the dust from

sandbl asti ng nmonunments for the same enpl oyer.”

Finally, the Full Conmm ssion finds that the renaining
docunent ary evi dence of record does not bol ster the
claimant’s case. Dr. Angel, the claimant’s treating surgeon
for the claimant’s conpensable injury to his foot, stated in
May 2002 that he did not know of any “lung problens”
suffered by the claimant. Bob White, the vocational
speci ali st who opined in May 2003 that the claimant was
totally disabled fromworking, did not describe any sort of
breathing or lung problenms. Dr. Canpos’ Report of Novenber
2003 indicated “not injury - DX COPD.” To find that the
claimant in the instant matter had sustai ned an occupati onal
di sease pursuant to Ark. Code Ann. 811-9-601 would require
conj ecture and specul ation. Conjecture and specul ation

cannot be permtted to supply the place of proof. Dena
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Constr. Co. v. Herndon, 264 Ark. 791, 575 S.W2d 155 (1979).

The decision of the adm nistrative |aw judge in the present
matter is reversed.

B. Wether the claimant proved he was pernmanently and
totally disabled for the scheduled injury to his foot.

A cl ai mant who sustains a scheduled injury is limted
to the applicable allowances set forth in Ark. Code Ann.
811-9-521, and such benefits cannot be increased by
consi dering wage-1oss factors absent a finding of permanent

total disability. Federal Conpress & Warehouse Co. V.

Ri sper, 55 Ark. App. 300, 935 S.wW2d 279 (1996). The

adm nistrative law judge in the present matter found that
the claimant failed to prove he was entitled to permanent
partial disability benefits exceeding the 10% anat om cal

i mpai rment rating accepted and paid by the respondents. The
Ful | Commi ssion affirnms this finding.

The claimant is age 57 and testified that he |eft
school in about the eighth grade. The parties stipul ated
that the clai mant sustained a conpensable foot injury in
April 1999. The clainmant’s conpensable injury was a
schedul ed injury pursuant to Ark. Code Ann. 811-9-521. The
claimant did not work for the respondent-enpl oyer after

March 2001. After perform ng surgery on the claimnt’s
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right foot, Dr. Angel pronounced nmaxi mum redi cal i nprovenent
in Novenber 2001. Dr. Angel assigned only a 4% npairnment
to the body as a whole, corresponding to a 10%inpairnment to
the claimant’s right |ower extremty. Dr. Angel assigned
permanent work restrictions but did not suggest that the

cl ai mant was pernmanently and totally disabled. Dr. Canpos
did not state that the clainmant was permanently and totally
di sabled. Dr. Canpos opined in April 2002 that the
claimant’ s “depression” limted his working ability; there
is no indication of record that the clainmant’s “depression”
was a conpensable condition. The assessnent from Arkansas
Rehabilitation Services in April 2002 suggested a
“sedentary-type” job, but there was no indication that the
cl ai mant was permanently disabled fromall enploynent. W
recogni ze that Vocational Specialist Bob White opined in My
2003 that the claimant was “elimnated fromthe work force.”
Nevert hel ess, based on the preponderance of the evidence
before us, including the claimnt’s scheduled injury and
resulting 10% i nmpai rnent and the reports fromDr. Angel and
Dr. Canpos, the Full Comm ssion finds that the claimant did

not prove he was pernmanently and totally disabl ed.
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Based on our de novo review of the entire record, the
Ful | Comm ssion reverses the adm nistrative | aw judge’s
finding that the clainmant proved he sustained a conpensabl e
chronic obstructive pul nonary di sease. Pursuant to Ark
Code Ann. 811-9-601(e)(Repl. 2001), the Full Comm ssion
finds that the claimant did not prove he sustained an
“occupational disease.” The Full Conmi ssion affirms the
adm nistrative law judge' s finding that the claimnt did not
prove he was entitled to permanent partial disability for
his schedul ed foot injury exceeding the 10% anat om cal
i mpai rment accepted and paid by the respondents. This claim
i s denied and di sm ssed.

I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner
Conmi ssi oner Turner dissents.

DISSENTING OPINION

| dissent fromthe majority opinion because |
find that claimant’s lung condition is conpensabl e.

Cl ai mant worked in Respondent’s nonunent busi ness
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engraving and installing headstones for approximately 27
years. During that tinme, one of the claimant’s primary
job duties was to sandbl ast the nonunents. The
testinmony fromthe clainmant and t he busi ness owner was
that this involved at |east 20%to 25% of the clainmant’s
time, if not nore. This activity caused the claimant to
be exposed to sand particles and copi ous anounts of

dust. Wiile it was common practice for the claimant to
wear a filter mask, it would not appear that these masks
were sufficient to provide full protection considering
the length of time the claimant was enpl oyed. It
appears fromthe record that these nmasks were the white
paper/cotton breathing mask that can be commonly
purchased at many retail outlets. Further, Xx-rays
performed, at the direction of the claimant’s treating
physi ci an, noted the presence of calcified granul omg,
iterstitial infiltrate, and atelectasis (partially
col l apsed lung). These findings resulted in the
conclusion by Dr. Lewis Canpos, the claimant’s treating
physi ci an and, Dr. John Bond, the radiol ogist performng
the test, that the clainmant had chronic obstructive

pul nronary disease (COPD). Further, Dr. Canpos opi ned



Ring - F305003 26

in a statenment dated April 30, 2002 that the claimnt’s
COPD was directly related to his exposure to the dust
from sandbl asting at his enpl oynent.

|, therefore, find that the Adm nistrative Law

Judge’s finding of conpensability should be affirmned.

SHELBY W TURNER, Conm ssi oner



