BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON

CLAI M NO. F303489

OLI VER PETTI S, EMPLOYEE CLAI MANT
SOQUTHEASTERN ERECTORS,

UNI NSURED EMPLOYER RESPONDENT NO. 1
MAY CONSTRUCTI ON COVPANY

PRI ME CONTRACTOR RESPONDENT NO. 2
CROCKETT ADJUSTMENT, CARRIER RESPONDENT NO. 2

OPI Nl ON FI LED February 14, 2005

Upon review before the FULL COW SSI QN, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE JASON WATSON, Attorney at
Law, Fayetteville, Arkansas.

Respondent No. 1 not represented by counsel.

Respondent No. 2 represented by HONORABLE ROBERT HENRY, 111
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirmed in part and
Reversed in part.

OPI Nl ON AND ORDER

This case conmes on for review by the Ful
Commi ssi on on appeal by respondents froman opinion filed
herein by an Administrative Law Judge on February 12, 2004.
The parties stipulated to the conpensability of this claim
Respondents No. 2 specifically appeal that portion of the
Opinion finding that clainmant is entitled to additional

nmedi cal , nanmely cervical spine surgery as recomended by
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Dr. McCaskill. There is no appeal fromthat portion of the
Opi nion finding Sout heastern Erectors (Respondent No. 1) is
an uni nsured subcontractor of Respondent No. 2, and is
thereby liable for reinbursenent of Respondent No. 2 for al
benefits paid. Respondent No. 1 does not appeal in this
matter.

A carefully conducted de novo review of this claim

inits entirety reveals that the claimant has failed to
prove by a preponderance of the credible evidence that he is
entitled to additional nedical benefits. Therefore, we find
that the decision of the Admnistrative Law Judge shoul d be
affirmed in part and reversed in part.

At the tinme of his conpensable injury, the
cl ai mant had been an iron worker/crane operator for over
twenty years. He had been enpl oyed with Respondent No. 1 for
approximately two weeks, when on the norning of April 2,
2003, the claimant was hit in the head by a bar joist,
knocking himto the ground and rendering himnonentarily
unconsci ous. The claimant did not seek emergency nedi cal
treatnment on the day of his accident. However, the foll ow ng
day, April 3, 2003, the clainmant was seen at the Sparks

Regi onal Medi cal Center enmergency room for increasing
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synptons of soreness and stiffness in his neck and nunbness
in his fingers. X-rays taken at the enmergency roomreveal ed
degenerative disc disease at C5-C6 and C6-C7. The cl ai mant
was prescribed pain nedications and advised to foll ow up
with an MRI. The claimant returned to work and requested a
| ight duty assignnment. The clainmant was informed that there
was no light duty available for him so he returned to his
home in Lowell. On April 4, 2003, the clainmant was seen in
t he emergency room of the Northwest Medical Center in
Springdal e, Arkansas, for conplaints of shooting pain in his
right armw th occasi onal nunbness. The cl ai mant was
instructed to restrict his lifting and repetitive novenent
for three days, use ice packs and nedi cations as prescri bed,
and conme back to the ER or see his famly physician should
he experience nore problens. On April 14, 2003, an MRl of
the claimant’s cervical spine revealed the foll ow ng:

[ D] egenerative di sc disease at C4

through C7 in which the findings are

nost prom nent at C4-C5, there is a

ri ght paracentral disc protrusion

(herni ated nucl eus pul posus) which

i ndents the right aspect of the cervical
cord at that |evel
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On April 21, 2003, the claimant was seen in a
foll owup appointnent by Dr. Cyril A Raben at Northwest
Arkansas Spine & Othopaedics. In his clinic note of that
visit, Dr. Raben comment ed:

This 39 year old presents to ne today
with these conplaints [neck and right
arm pai n] begi nning sonme 3 weeks ago.
[After a brief recapitulation of the
cl ai mant’ s acci dent, the doctor
continues ...] He tried to continue
wor ki ng. He was able to do so for
per haps some 2 hours; however, the pain
becane progressively nore severe. He
tried to show back up for work the next
day or two feeling he was “too tough to
see a doctor.” However, the pain
persisted to a point where he finally
presented to the ER at Fort Smth. He
was seen, evaluated and told that he had
nmuscl e spasm He was given nedication
for pain and spasm He has been going
back and forth to the ER since then.

Based upon his exam nation of the claimnt and
review of the X-rays and MRl results, Dr. Raben assessed the
claimant with cervical disc herniation wth radicul opathy.
Doct or Raben opi ned that the claimant woul d benefit from
drug and physical therapy. Doctor Raben stated that surgical
intervention would likely be required due to the size of

claimant’s disc herniation. In his closing renarks,

Dr. Raben stated the follow ng:
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W will give himan injection of
corticosteroid today and two-day oral
corticosteroid dosage. W will see him
back with us for a nurse practitioner
visit in 1 week. If heis making little
or no progress with this therapy and
other nodalities, | think that we wl|
need to go ahead and get himon the
schedul e for an anterior cervical

di scectony and fusion at at |east C4/5.
Because of the degeneration and because
of the osteophytosis and the bony
changes around C5/6 and C6/7 and because
we are expecting and antici pating heavy
| oadi ng secondary to his occupation,
woul d recommend that we do these |evels,
as wel | .

Doct or Raben took the claimant off of work until
May 29, 2003. Sonetinme afterwards, the claimnt noved to
Texas.

On June 24, 2003, the claimant was seen by
Dr. John L. Wlson in Little Rock, for an independent
eval uation of his condition upon referral by Crockett
Adj ust nent ( Respondent No. 2). Doctor WIson’s exan nation
reveal ed evidence of C6-7 radicul opathy with decreased
tricep strength in the right arm Believing a |large
percentage of the claimant’s problemto arise fromleve
C6-7, Dr. WIson recommended a sel ected nerve block in that

area of his spine. Based upon his exam nation and eval uati on
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of the claimant’s condition, Dr. WIlson stated that he would
be “extrenely hesitant” to recommend a three | evel anterior
cervical fusion on the claimant. Dr. W/ son further
comented that the claimant could not work at that tine.

A right C6-7 transforam nal nerve bl ock and
steroid injection was performed by Dr. WIIiam Deaton at
St. Vincent Infirmary on June 24, 2003. This procedure was
reportedly helpful in alleviating the clainmant’s synptons at
the C6-C7 |evel

Doctor Phillip R Shelan perforned a nyel ogram of
the claimant’ s cervical spine on July 21, 2003. This test
revealed mld narrowing of at C4-C5 and C6-C7 intervertabral
di sc spaces; mld ventral epidural defects at C4-C5 and
C6- C7; and, poor filling of both C7 root sleeves, nore so on
the right than the left. Doctor Shelan concluded froma
post - nyel ogram CT of the claimant’s cervical spine perforned
on that sane day that the claimant’s history was “highly
suggestive of a right-sided disc herniation.” Doctor Shel an
added, however, that “such an abnormality is not clearly
di scerni bl e” on either the nyel ogram or post-nyel ogram CT.
Degenerati ve changes at |evels C4-C5 through C6-C7 disc

spaces were evident fromthese tests, as was spinal cord
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conpression at C4-C5. These tests al so confirmed narrow ng
of both C6-C7 neural forami na and relatively poor
opaci fication of both C7 nerve root sleeves, which appeared
to Dr. Shelan to be “chronic.”

The claimant testified that his adjuster M. Rudy
Bi schof, obtained a Dallas physician for himin July of
2003, nanely Dr. Bernie L. MCaskill. Although there is no
record of this visit contained in the file, the claimnt
testified that he first saw Dr. MCaskill sonetinme in July
of 2003. Doctor MCaskill referred the claimant to
Dr. Samuel M Bierner for a nerve conduction study, which
was performed on August 7, 2003. In his August 12, 2003,
clinic note, Dr. MCaskill stated that the nerve conduction
study showed cervical radiculopathy with no evidence of
ul nar nerve entrapnent in the right extremty. During his
visit with the clainmant on August 12'", Dr. MCaskill
di scussed his surgical and non-surgical treatnent options.
Doctor McCaskill explained to the claimnt that his synptons
do not “radiate in a C7 dermatone,” making his prognosis for
pain relief less than optimal. The cl ai mant i nforned

Dr. McCaskill that he wi shed to opt for surgery.
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In a response |letter dated August 28, 2003, to
Crockett Adjustnment, Dr. WIlson reiterated his early opinion
that surgery was not an appropriate treatnent option for the
claimant. In this letter, Dr. WIson stated:

Based on the presentation that this
gentl eman nmade to ne, his physical
findings, and particularly his |ack of
response to selective nerve block at C6-
C7, with failure of finding neurol ogical
deficit, and the triceps not show ng EMG
changes, | could not reconmmend surgery
on this gentleman. Dr. MCaskill’s
initial thought was radicul opathy at C5
on the right side due to herniated disc,
but he certainly does not have synptons
related to C5. Hi s synptons seemto
relate to C7. As noted on August 12'"

he [Dr. McCaskill] he told the patient
that the prognosis for pain relief was
sightly less than optimum and | think
this may be an understatenent,
particularly due to the fact that he did
not respond to sel ective nerve bl ock.

Doctor W/ son assigned the clainmant a 5%
i mpairment rating to the body as a whole, but he could not
ascertain whether the clainmant had reached the end of his
heal i ng period at that tine.

The claimant saw Dr. MCaskill on August 29, 2003,

at which time Dr. McCaskill stated that the claimant’s

“right sided neck pain” had reportedly worsened since his
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injury nineteen weeks earlier. The doctor further stated
that the claimant had not been given a work rel ease; that he
was unable to predict when the claimant m ght reach WM

under his care; and, that the claimnt’s prognosis was “good
to fair.” The clai mant was next seen by Dr. MCaskill on
Sept enber 19, 2003, at which tine the doctor released himto
“light active work lifting up to ten pounds.” Doct or
McCaskill opined fromthis visit that the claimant shoul d
reach MM under his care “twel ve weeks follow ng the
proposed surgery.”

Enpl oyers nust pronptly provide nedical services
whi ch are reasonably necessary for treatnment of conpensable
injuries. Ark. Code Ann. 8§ 11-9-508(a)(Repl. 2002). However,
i njured enpl oyees have the burden of proving by a
preponderance of the evidence that the nmedical treatnment is
reasonably necessary for the treatnent of the conpensabl e

injury. Nornma Beatty v. Ben Pearson, Inc., Full Wrkers’

Conmpensati on Comm ssion Qpinion filed February 17, 1989
(CaimNo. D612291). When assessi ng whet her nedi cal
treatnment is reasonably necessary for the treatnment of a
conpensabl e injury, we nust analyze both the proposed

procedure and the condition it is sought to remedy. Deborah
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Jones v. Seba, Inc., Full Wrkers Conpensation Comm ssion

Opinion filed Decenber 13, 1989 (C ai m No. D512553).

Mor eover, the respondent is only responsible for nedical
services which are causally related to the conpensabl e
injury.

After the claimant’s conpensabl e injury of
April 2, 2003, the respondents pronptly provided nedical
servi ces which were reasonably necessary for the treatnent
of the claimant’s conpensable injury. However, in analyzing
t he proposed procedure, specifically the anterior cervical
di scectony and fusion, and the condition it is sought to
remedy, nanely degenerative disc disease at levels C4-7, the
claimant has failed in this claimto prove by a
preponderance of the evidence that the proposed surgery is
ei ther reasonably necessary or causally related to his
conpensable injury for the foll ow ng reasons.

First, Dr. Raben initially recomrended surgica
intervention in order to alleviate the claimant’s condition
approximately three weeks post-injury. Dr. WIlson, on the
ot her hand, first exam ned the claimant some ten weeks
subsequent to his conpensable injury. At this juncture,

Dr. WIlson was able to base his recomrendati on for a
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conservative treatnment plan on nore cunul ati ve objective
medi cal evidence than that available to Dr. Raben. By the
time of his second exam nation of the clainmnt on August 28,
2003, Dr. WIlson determ ned the success of nerve bl ock

t herapy and anal yzed the results of further nedical testing
as conpared to those initially performed, i.e., cervical

myel ogram and post-nyel ogram CT perforned on July 21, 2003.
Based upon objective nedical findings, at no tinme has

Dr. WIlson agreed that surgery is an appropriate treatnent
option for the claimant. In fact, as of his August 28'"

exam nation of the claimant, Dr. WIson was strictly opposed
to surgery, stating, “l could not reconmend surgery on this
gentl eman.” As detail ed above, Dr. WIson based his opinion
on several objective findings, including a failure to find a
neurol ogi cal deficit. Mreover, Dr. WIson pointed out that
the claimant’s synptons relate to C7, and not C5, as
originally thought by Dr. MCaskill. Furthernore,

Dr. McCaskill discussed the claimant’s treatnent options
with him which included surgery. Doctor MCaskill did not,
however, state definitively that surgery was the claimnt’s

only, or even his best treatnent option. |nstead,
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Dr. McCaskill presented the claimant with his options and
| eft the decision to the clai mant.

The Arkansas Court of Appeals has stated that the
Comm ssion has the duty of weighing nmedical evidence, and if
the evidence is conflicting, its resolution is a question of

fact for the Conmi ssion. University of Ark. Med. Sciences V.

Hart, 60 Ark. App. 13, 958 S.W2d 546 (1997); see al so
Whal ey v. Hardee's, 51 Ark. App. 166, 912 S.W2d 14 (1995).

Furthernore, the Comm ssion is not required to believe the
testimony of any w tness, but nay accept and translate into
findings of fact only those portions of the testinony it

deens worthy of belief. In the case of Misley v. MCehee

School District, 36 Ark. App. 11, 816 S.W 891 (1991). It

appears fromthe record that all of the claimant’s treating
physi ci ans are credi bl e; however, none of themtestified. W
find that the opinion of Dr. WIlson should be given nore
weight in this claimbased upon the totality of the credible
obj ective nedi cal evidence presented herein. Surgery is not
a reasonabl e and necessary treatnent for the claimnt’s
conpensable injury, and it should be deni ed.

Aside fromthe objective nedical evidence

presented in this claim non-nedical extrinsic evidence



PETTI S - F303489 - 13-

i ntroduced further supports a finding that the clai mant has
failed to prove by a preponderance of the credible evidence
that a cervical fusion is reasonable and necessary for the
treatnent of his conpensable injury. The record reveal s that
the claimant has availed hinself to several inherently
dangerous activities, both before and after his conpensable
injury of April 2, 2003, any of which could have easily
resulted in the type back condition fromwhich the clai nant
now suffers. Moreover, and nore inportantly, the activities
in which the claimant has participated are inconsistent with
those typically engaged in by soneone in need of cervical
fusion surgery. For exanple, the claimant’s girlfriend,

Ms. Billie Butterworth, testified by deposition that
subsequent to April 2, 2003, she either w tnessed or the
claimant told her of his involvenent in the foll ow ng
activities: (1) bull riding at a rodeo on August 21, 2003;
(2) painting the exterior of Ms. Butterworth’s hone during
t he sumrer of 2003; (3) assisting one of Ms. Butterworth’s
relatives put a drive-shaft and transfer case in a pick-up
truck on the 4'" of July weekend, 2003; (4) helping
construct a building for pay in Septenber of 2003;

(5) canping, boating, swinmng, and fishing for one week
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begi nni ng on the 4'" of July weekend, 2003; and, (6) hel ping
his nother nove fromher |arge hone at the end of August
2003. Phot ographs and ot her docunentary evidence of the

cl ai mant engaged in sonme of these activities were submtted
into the record and help confirmthe validity of

Ms. Butterworth’s testinony. Furthernore, Ms. Butterworth
stated that the claimant has been a |long-tinme active
participant in rodeos and rodeo activities, and he has been
a nmenber of the Professional Bull Rider’s Association.
Specifically, Ms. Butterworth stated:

Oh, yeah. That's — diver’'s [the

clai mant] always rode bulls. Al ways.

He' s been a nmenber of the Professional

Bull Rider’s Association. | nmean, it’s

in his heart. That’s just what he is.

Ms. Butterworth further stated that the clainmant’s
participation in bull riding on August 21, 2003, was
voluntary, as were the other sonmewhat |ess dangerous
activities in which he participated during that period of
time. When questioned as to whether the claimant ever denied
to her being physically able to engage in any of the above

described activities due to physical problens or limtations

caused by his conpensable injury, Ms. Butterworth
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consistently replied, “No.” Furthernore, Ms. Butterworth
testified that she often witnessed the claimant abusing his
prescription pain nedication after his conpensable injury.
For exanple, regarding a 30-day supply of nedications,

Ms. Butterworth stated, “He could get a prescription for
Ambi en and be gone through the nmedicine within six, seven,
ei ght days, the sanme with Soma. He was constantly staying
very nmessed up.” Ms. Butterworth testified that the clai mant
had |lived with her prior to Septenber of 2003, at which tine
she asked the claimant to | eave her home due to his abuse of
prescription nmedi cations.

The claimant admtted in his testinony during the
heari ng of Novenber 4, 2003, that he has been injured on
several occasions frombull riding. The claimant further
admtted that he did not informDr. WIson or Dr. MCaskill
of his recreational and other non-work related activities as
previ ously descri bed.

The question of whether nedical treatnent is
reasonably necessary is a question of fact for the

Comm ssi on. Wackenhut Corp. v. Jones, 73 Ark. App. 158, 40

S.W3d 333 (2001). The extrinsic, non-nedical evidence

presented in this claimclearly denonstrates that the



PETTI S - F303489 - 16-

cl ai mant has been very physically active since his injury of
April 2, 2003, even engaging in abnormally dangerous
activities. The extrinsic non-nedi cal evidence supports
Dr. WIlson's objective nedical opinion that the claimant is
not in need of a cervical fusion, particularly at |evel C5.
Based upon the above and foregoing, we find that
the claimant has failed to prove by a preponderance of the
credi bl e evidence that he is entitled to additional nedical
treatment, specifically a cervical fusion. Therefore, we
find that the decision of the Adm nistrative Law Judge is
hereby reversed in part and the award of additional nedical
benefits is hereby deni ed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Conmi ssi oner Turner dissents.

DISSENTING OPINION

| dissent fromthe najority opinion finding that

the claimant is not entitled to further nedical treatnment. |
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find that the claimant has established that the treatnent at
i ssue i s reasonable and necessary and related to his
adm ttedly conpensable injury and that the respondent should
be ordered to provide the treatnent to him

The Majority has found that the opinion of a
consul ting physician, Dr. John WIson, an orthopedi st chosen
by the respondent, is entitled to nore weight than the
opi nions of two other doctors who saw and treated the
claimant. | disagree and find that Dr. Wlson’s opinion is
based on inaccurate information. Dr. WIson saw the cl ai mant
on June 24, 2003 and noted in a report of that date that the
claimant was suffering radicular synptons as a result of his
neck problens and di scovered that the clainmant had a nuscle
decrease in the triceps in his right arm Dr. WIson
suggested the claimant undergo a selective nerve block to
further isolate his problens. Contrary to the statenments of
the Majority, the claimnt did not ever see Dr. WIson
agai n. However, at the request of the respondent’s clains
adjuster, Dr. WIlson was asked in August, 2003 to prepare a
narrative report outlining his reconmendations for the
claimant’s future treatment. In his letter (a copy of which

is included in the record), the adjuster tells Dr. WIson
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that he did not believe that the claimant was an appropriate
candi date for surgery and that the respondent woul d not
agree to pay for any further nedical treatnent. Not
surprisingly, Dr. WIlson states in his reply that he could
not recomrend surgery on the claimant. He further states
that this conclusion is based upon his physical findings
fromhis exam nation of the clainmant and “particularly his
| ack of response to selective nerve block at C6-7. ”
Later in the sane report, Dr. WIson once again notes that
the claimant “did not respond to a sel ective nerve bl ock.”
However, a review of the nedical record reveals that the
nerve bl ock in question was perforned by Dr. WIIiam Deaton
on June 24, 2003. In a report of that date, Dr. Deaton
outlines the nerve bl ock procedure. After discussing the
injection into the C6-7 |l evel of the claimnt’s cervical
spine, Dr. Deaton stated: “Injection at this |level did seem
to inprove the patient’s usual synptonms.” Dr. WIson
obviously did not review Dr. Deaton’s report before stating
that the claimnt did not respond to the nerve bl ock.

Dr. WIlson was al so contradicted by two ot her
physi ci ans who exam ned the claimant. Dr. Cyril Raben, a

Fayetteville orthopedi st who specializes in treatnment of
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spi nal conditions, saw the claimant on April 21, 2003, |ess
than three weeks followng his injury. Dr. Raben revi ewed
the MRl of the claimant’s cervical spine and recommended
that he start physical therapy, Dr. Raben further stated
that he believed that future surgical intervention was
i kely because of the large size of the claimant’s disc
herni ati on at C4-5.

The cl ai mant al so sought mnedical treatnment from
Dr. Bernie MCaskill, a surgeon in Dallas, Texas.
Dr. McCaskill, in a report dated August 12, 2003, discussed
the option of surgery with the claimant and provided him
information regarding it. Dr. MCaskill opined that the
claimant’ s prognosis with surgery was very good and that he
woul d reach maxi mum nedi cal inprovenent in 12 to 18 weeks
foll owi ng the surgery.

| find that when Dr. WIlson's opinion is weighed
agai nst that of Dr. Raben’s and Dr. McCaskill’'s, it is
evident that it is not a reasonable basis for denying the
claimant his requested nedical treatnent. His contact with
the claimant was very |limted and his concl usi on was based

upon a m sunderstanding of the results of the nerve bl ock
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whi ch he had directed the claimant undergo. |, therefore,
find that Dr. WIlson’s report shoul d be disregarded.

The ot her basis relied upon by the Majority was
that the claimant’s activity |evel indicates surgery is not
necessary. In the Majority Opinion, a nunber of the
claimant’s work and recreational activities are outlined.
However, the issue in this case was not whet her the clai mant
was able to return to work or what type of activities he
coul d safely engage in. The question was whether he is
entitled to receive nedical treatnment which is intended to
relieve synptons such as tingling, nunbness, and | oss of
strength in his right arm Those synptons are verifiable by
obj ective diagnostic testing and muscle atrophy. O
consi derabl e significance is that the MR which discovered
the herniated disc in the claimant’s cervical spine was
performed within two weeks of his injury, |ong before the
activities outlined in the Majority Opinion.

For these reasons, | dissent.

SHELBY W TURNER, Conm ssi oner



