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Decision of Administrative Law Judge: Reversed. 

OPINION AND ORDER

The respondent appeals the decision by the

Administrative Law Judge finding that the claimant was

entitled to additional temporary total disability benefits.

Based upon our de novo review of the record, we reverse the

decision of the Administrative Law Judge. 

The claimant was working as an LPN at Drew

Memorial Hospital on September 5, 2002, when she was

assaulted by a man that had entered the nursery where the

claimant was working. The assailant choked the claimant with
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a stethoscope, punched her in the face, and raped her. The

claimant lost consciousness for a period of approximately

twenty-five minutes from the time of the attack until the

time she regained consciousness in a restroom that was down

the hall from the nurses station and the nursery. The

claimant sought medical treatment at the emergency room of

the respondent employer at the time of the attack, but did

not report that she had been sexually assaulted. At the time

of the emergency treatment, the claimant was thought to have

a broken jaw. X-rays revealed that the claimant’s jaw was

not broken but she had bruising all around her neck. The

respondent employer accepted the claimant’s injuries as

compensable and paid temporary total disability benefits as

well as medical benefits through February of 2004.

The medical evidence demonstrates that the

claimant was released to return to work on December 3, 2002,

for her physical injuries. Dr. Terry Pennington, the

claimant’s treating physician, stated in his office notes of

that date:

Workmen’s Comp had called several days
ago wanting to know if she was
physically able to go back to work and
from a physical stand point, I replied,
yes, she is. 
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The claimant was diagnosed with post traumatic

stress disorder and has been receiving psychological

treatment from Dr. Rago, a clinical psychologist; as well as

Dr. Shah. 

The claimant has had some addiction problems with

Xanex and Dr. Pennington stated on January 7, 2004:

I am fearful that she has developed a
physical dependency on the pain
medicine. In addition, I am not sure
that her emotional issues are being
addressed. I would suggest, and strongly
recommend, in-patient therapy for both
of these.

The claimant continues to complain of pain in her

neck and has been treating with Dr. Carl Covey for pain

management. The claimant testified that Dr. Covey had kept

the claimant off work. However, the medical evidence

demonstrations that is not entirely true. In a note dated

July 14, 2004, Dr. Covey stated:

This patient is under my care until
further notice.

This is not an “off work” slip. It is merely a notation

stating that Dr. Covey is the claimant’s treating physician.
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The claimant has also sought treatment from

Dr. Steve Cathey, for complaints of pain in her neck. In a

letter dated January 20, 2004, Dr. Cathey states that he has

known the claimant’s husband and her father-in-law for a

number of years. He further noted:

I reviewed an MRI scan of her cervical
spine obtained on April 11, 2003. The
study reveals very mild degenerative
disc disease, but there is no evidence
of acute injury such as a disc
herniation, cervical fracture, etc.

Kerry, I would certainly like to be able
to identify a problem that might be
amendable to some type of neurosurgical
intervention. Unfortunately, the patient
has a normal neurological examination
and a normal MRI scan. I am, however,
going to go ahead and update the MRI to
be certain that a small, right-sided
disc herniation wasn’t missed on the
initial scan. Electrodiagnostic testing
obtained last year did suggest the
possibility of some C5 radiculitis.
Ms. Raper will be reevaluated at the
time of the study, and I will keep you
posted concerning her progress.

On April 6, 2004, the claimant underwent another MRI at the

request of Dr. Cathey. That MRI was normal. Dr. Cathey

stated:

Kerry, I believe Ms. Raper suffered a
musculoskeletal injury at the time of
her attack on September 5, 2002. Now
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that she has had two normal MRI scans of
her cervical spine, I am confident we
have ruled out any indication for
cervical disc surgery or other
neurosurgical intervention. She will
continue to follow-up with Dr. Carl
Covey for comprehensive pain management.
As always, I stand ready to reevaluate
the patient, particularly should her
pain change in character or location.

Temporary total disability is that period within

the healing period in which an employee suffers a total

incapacity to earn wages. K II Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W.3d 414 (2002). When an injured

employee is totally incapacitated from earning wages and

remains in his healing period, he is entitled to temporary

total disability. Id. The healing period is statutorily

defined as that period for healing of an injury resulting

from an accident. Dallas County Hosp. V. Daniels, 74 Ark.

App. 177, 47 S.W.3d 283 (2001). The healing period ends when

the employee is as far restored as the permanent nature of

his injury will permit, and if the underlying condition

causing the disability has become stable and if nothing in

the way of treatment will improve that condition, the

healing period has ended. Crabtree, supra. The question of
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when the healing period has ended is a factual determination

for the Commission.

The healing period is defined as that period for

healing of the injury that continues until the employee is

as far restored as the permanent character of the injury

will permit. Arkansas Highway & Transp. Dept. v. McWilliams,

41 Ark. App. 1, 846 S.W.2d 670 (1993). If the underlying

condition causing the disability has become more stable and

if nothing further in the way of treatment will improve that

condition, the healing period has ended. The persistence of

pain may not in and of itself prevent a finding that the

healing period is over, provided that the underlying

condition has stabilized. Id.; Mad Butcher, Inc. v. Parker,

4 Ark. App. 124, 628 S.W.2d 582 (1982). Conversely, the

healing period has not ended so long as treatment is

administered for the healing and alleviation of the

condition. McWilliams, supra; J.A. Riggs Tractor v. Etzkorn,

30 Ark. App. 200, 785 S.W.2d 51 (1990). In Pallazollo v.

Nelms Chevrolet, 46 Ark. App. 130, 877 S.W.2d 938 (1994),

the Court of Appeals stated that in order to be entitled to

temporary total disability compensation for an unscheduled

injury, a claimant must prove that he remained within his
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healing period and that he suffered a total incapacity to

earn wages (citing Arkansas State Highway & Transp. Dept. v.

Breshears, 272 Ark. 244, 613 S.W.2d 392 (1981)).

The evidence demonstrates that the claimant is no

longer in her healing period for her compensable physical

injury. The claimant has undergone two MRIs which have

revealed normal results. Dr. Cathey has specifically stated

that there is nothing physically wrong with the claimant’s

neck. Further, Dr. Pennington released the claimant to

return to work from a physical standpoint as early as

December of 2002.

We would note that the claimant was in a car

accident in February of 2004 and complained of her neck

hurting. In addition, the claimant’s treatment with

Dr. Covey is for pain. Pain in and of itself does not

prolong the healing period. The issue then becomes whether

or not the claimant is entitled to temporary total

disability benefits for her psychological injury. For

injuries deemed to be mental injuries, Ark. Code Ann. § 11-

9-102(4)(C) (Repl. 2002) states, “[t]he definition of

‘compensable injury’ as set forth herein shall not be deemed

to limit or abrogate the right to recover from mental
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injuries as set forth in § 11-9-113 ...” Ark. Code Ann. §

11-9-113 provides: 

(a)(1) A mental injury or illness is not
a compensable injury unless it is caused
by a physical injury to the employee's
body, and shall not be considered an
injury arising out of and in the course
of employment or compensable unless it
is demonstrated by a preponderance of
the evidence; provided however, that
this physical injury limitation shall
not apply to any victim of a crime of
violence.

(a)(2)No mental injury or illness under
this section shall be compensable unless
it is diagnosed by a licensed
psychiatrist or psychologist and unless
a diagnosis of the condition meets the
criteria established in the most current
issue of the diagnostic and statistical
manual of mental disorders.

Ark. Code Ann. §11-9-113(b)(1) states:

Not withstanding any other provision of
this chapter, where a claim is by reason
of mental injury or illness, the
employee shall be limited to twenty-six
(26) weeks of disability benefits.

Even though the claimant’s healing period for her physical

injury ended in December of 2002, the claimant was still

entitled to temporary total disability benefits for 26 weeks

due to her mental injury. The claimant in the present claim
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received benefits far beyond the 26-weeks permitted by Ark.

Code Ann. §11-9-113(b)(1). In fact, the claimant received

benefits for temporary total disability in excess of 14

months after she reached the end of her healing period for

her physical injury. As noted above, the evidence

demonstrates that the claimant reached the end of her

healing period in December of 2002. At best, the claimant

would only be entitled to temporary total disability

benefits for 26 weeks from that date, which would be

sometime in July of 2003. The evidence demonstrates that the

respondents paid the claimant temporary total disability

benefits through February of 2004.

The Administrative Law Judge failed to admit the

Prehearing Order or the parties’ responses to the prehearing

questionnaire into evidence at the hearing in this matter.

The claimant asserted on appeal that the respondents’

argument was that the claimant was not complying with the

treatment that was ordered. This was never an argument made

by the respondents at the hearing, nor was it an argument

made by the respondents on appeal. Accordingly, we have

“blue backed” the Prehearing Order filed September 17, 2004,

for clarification purposes. The respondents did not assert
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that temporary total disability benefits were stopped

because the claimant refused to comply with treatment. The

argument of the respondents was that the benefits were

stopped because the claimant had reached maximum medical

improvement. When one reviews the evidence in this case it

is clear that the claimant reached maximum medical

improvement for her physical injury on December 3, 2002,

when Dr. Pennington released her to return to work.

We would also note that the Administrative Law

Judge based her findings that the claimant was entitled to

continued indemnity benefits based upon the authority in

Ark. Code Ann. §11-9-501. It is our opinion that this

statute does not apply. Specifically, this section of the

statute cited by the Administrative Law Judge was

“(c)(1)Upon request of the respondent or carrier, the

commission shall review the claim and determine the

necessity for additional temporary total benefits after

forty (40) weeks or after any thirteen-week interval

thereafter and may, if warranted by the preponderance of the

evidence on the basis of the record as a whole, extend the

period of payment for temporary total disability.” This

section of the statute presupposes that respondents would
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make a request to the Commission to review a case if a

doctor failed to release a claimant to return to work. The

respondents would then ask the Commission to make a

determination on the necessity of the continued indemnity

benefits. The respondents in this case did not make a

request for the Commission to review the case. The

respondents stopped payment of temporary total disability

benefits after paying such benefits for 17 months. The

claimant has failed to prove by a preponderance of the

evidence that she was within her healing period and that she

suffered a total incapacity to earn wages after December 3,

2002, with respect to her physical injuries. The claimant

continues to need medical treatment for pain management and

her mental injury. While the respondents remain liable for

this medical treatment, there is no basis on this record to

continue payment of indemnity benefits. Respondents are not

required to pay temporary total disability benefits beyond

the twenty-six weeks mandated by statute or after the

healing period for her compensable physical injury has

ended. 

Accordingly, we reverse the decision of the

Administrative Law Judge and find that the claimant has
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received all the temporary total disability benefits to

which she is statutorily entitled.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner 

Commissioner Turner dissents.

DISSENTING OPINION

The Majority reverses the decision of the

Administrative Law Judge, finding the claimant is entitled

to receive temporary total disability benefits from February

5, 2004 to a date to be determined. Based upon a de novo

review of the record, I would have affirmed the decision of

the Administrative Law Judge. Accordingly, I respectfully

dissent.

The claimant worked as a LPN for the employer. On

September 5, 2002 the claimant was working when a man

assaulted her. The assailant choked the claimant with a

stethoscope, hit her in the face, and raped her. The
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claimant regained consciousness and received treatment at

the respondent’s emergency room. The doctor initially

believed the claimant’s jaw had been broken, but an x-ray

revealed it was not. Immediately after the accident, the

doctor noted redness and swelling on the claimant’s face and

neck. The claimant was subsequently diagnosed with an

admittedly compensable mental injury in the form of

depression and post traumatic stress disorder. 

The claimant subsequently complained of neck pain.

On December 3, 2002 the claimant was released to return to

work. However, the doctor’s note indicated that the

claimant’s ability to return to work was only based on her

physical ability to return as opposed to her mental ability

to return. 

However, subsequent to the December 3, 2002

letter, the claimant continued to receive care for her neck

injury. Beginning in August 2003 the claimant was treated

with epidural steroid injections. The claimant initially

responded to the treatment but then later stopped

responding. 

The claimant continued to suffer from neck pain.

Two MRIs failed to reveal any physiological reason for the
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claimant’s continued pain. However, throughout 2003 and

through April 2004 various doctor’s notes indicate that the

claimant had muscle spasms in her neck. The claimant

continued to receive treatment for neck pain and was still

receiving such treatment at the time of the hearing. 

At the time of the hearing, the claimant was still

suffering from neck pain. She was taking both muscle

relaxers and pain medication for her pain. The claimant

testified that due to her neck pain, she was unable to lift

more than 10 pounds, stand on her feet for periods of time

exceeding 30 minutes, or to use a computer for longer than

around 20 minutes. The claimant also said that taking

Zanaflex, a prescribed muscle relaxer, and her pain

medication made her drowsy. 

On May 17, 2004 the claimant’s treating physician

Kerry Pennington, indicated that the claimant suffered from

chronic neck pain, depression, and anxiety and that she had

not reached her, “point of maximum medical benefit.

Dr. Pennington also indicated that he believed that the

claimant had not reached her maximum medical benefit and

that he believed her “medical condition” could improve with

further treatment.
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In June 2004 the claimant was treated with another

epidural steroid injection. As of the time of the hearing,

the claimant was still being treated by Dr. Carl Covey.

The claimant argues that the Commission, pursuant

to Ark. Code Ann. §11-9-501 has the authority to award

benefits as needed, despite the language of Ark. Code Ann.

§11-9-113, which limits receipt of temporary total

disability benefits to 26 weeks. The language of Ark. Code

Ann. §11-9-501 states in pertinent part, 

(c)(1) Upon request of the respondent or
carrier, the commission shall review the
claim and determine the necessity for
additional temporary total benefits
after forty (40) weeks or after any
thirteen-week interval thereafter and
may, if warranted by the preponderance
of the evidence on the basis of the
record as a whole, extend the period of
payment for temporary total disability.

(2) Any weekly benefit payments made
after the commission has terminated
temporary total benefits shall be
classified as warranted by the facts in
the case and as otherwise provided for
in this chapter.

The statutory language of §11-9-501(c)is such that

indicates that awarding benefits under the aforementioned

section must be on the request of the respondent or carrier.
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Furthermore, the language of §11-9-113 specifically

indicates that receipt of temporary total disability

benefits is limited to 26 weeks and makes no reference to

§11-9-501(c)(1), indicating that the Commission does not

have discretion to award benefits under such section. 

While I note the Administrative Law Judge relied

on §11-9-501(c)(1) in awarding additional temporary total

disability benefits, I find that the claimant suffered from

both a physical and a mental injury and that she should be

compensated for both. The claimant was still in her healing

period and totally incapacitated to earn wages due to her

neck from February 4, 2004 to a date yet to be determined.

As such, I find that the Administrative Law Judge’s

decision, despite relying on an inapplicable section of law,

was correct in awarding benefits, and that the claimant

remains in her healing period and has been unable to work

due to her neck injury. For these reasons, I would have

affirmed the decision of the Administrative Law Judge. 

Temporary total disability for unscheduled

injuries is that period within the healing period in which

claimant suffers a total incapacity to earn wages. Ark.

State Highway & Transportation Dept. v. Breshears, 272 Ark.
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244, 613 S.W.2d 392 (1981). The healing period ends when the

underlying condition causing the disability has become

stable and nothing further in the way of treatment will

improve that condition. Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

The Majority supports its decision by finding that

the claimant is no longer in her healing period. In support

of this argument they rely on the fact that the claimant had

two MRIs with normal results. They also rely on the fact

that Dr. Pennington provided the claimant a release to

return to work in 2002. I find that at the time of the

hearing the claimant’s condition had not stabilized and that

due to her neck, she remained unable to work during the time

period in question, indicating that she remained in her

healing period and should be entitled to receive temporary

total disability benefits.

Arkansas Code Annotated § 11-9-102(12) defines a

claimant's healing period, in relevant part, as "that period

for healing of an injury resulting from an accident." The

healing period continues until the employee is as far

restored as the permanent character of his injury will

permit, and if the underlying condition causing the
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disability has become stable and if nothing in the way of

treatment will improve that condition, the healing period

has ended. Emerson Elec. v. Gaston, 75 Ark. App. 232, 58

S.W.3d 852 (2001); citing, Harvest Foods v. Washam, 52 Ark.

App. 72, 914 S.W.2d 776 (1996). The question of when the

healing period has ended is a factual determination for the

Commission.

While the claimant’s MRIs yielded normal results,

she continued to suffer from muscle spasms from September 5,

2002, to at least March of 2004, indicating that her

condition had not stabilized and that she did, in fact,

suffer from a neck injury, even if it was not identified by

the MRIs. On September 9, 2002, the doctor’s note indicates

the claimant suffered from, “Cervical spasm; Contused

mandible.” She was prescribed Xanex. On November 12, 2002,

the claimant was prescribed Flexeril. On March 14, 2003, the

doctor’s note indicates the claimant had, “Cervical

radiculopathy with spasm of the right trapezius.” On

April 20, 2003, the claimant’s doctor’s note indicates she

suffered from, “Chronic cervical spasms.” She remained on

Zanaflex. Spasms were again noted on the doctor’s note dated

October 28,2003, indicating, “Chronic neck pain with spasm.”
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The note also states, “There is tenderness to palpation with

palpable spasm.” On December 10, 2003 the doctor’s note

indicates, “Still has quite a bit of palpable spasm and

tenderness in the trapezius in the base of the neck.” Spasms

were further noted on doctor’s notes from January 5, and

January 26, 2004. On March 29, 2004 and April 13, 2004, the

claimant was again diagnosed with, “Chronic cervical spasm.”

These notes indicate that while the claimant’s MRI’s

returned as normal, she did suffer from an injury to her

neck. They also show that her condition did not stabilize

and did not occur or change as the result of her car

accident in February 2004. 

The claimant’s ongoing treatment for her neck

further indicates her condition had not stabilized. On

July 14, 2004, Dr. Covey issued a doctor’s note indicating

the claimant was under his care “until further notice.” The

claimant continued to receive treatment from Dr. Covey in

the form of epidural injections through June 2004 and the

record indicates she was still being treated by him as late

as August 23, 2004, indicating that the claimant’s neck

injury had not stabilized. Further evidencing the claimant’s

condition is the fact that Dr. Pennington issued a letter on
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May 17, 2004 indicating that the claimant was still under

his care. Specifically, Dr. Pennington’s letter says, “She

has had development of chronic neck pain as well as severe

depression and anxiety related to the assault”. He goes on

to indicate, that he did not feel that the claimant had

reached, “maximum medical benefit” and that he felt there

was, “still significant room for improvement in her medical

condition.” Furthermore, at the time of the hearing, the

claimant was still taking Zanaflex, and testified that it

was a muscle relaxer, indicating that her condition had not

stabilized.

With regards to the second prong of the

requirement to receive temporary total disability benefits,

I find that the claimant was unable to work at all from

February 4, 2004 to a date yet to be determined. I further

find that while the claimant’s mental condition prevented

her from working, her neck injury also prevented her from

being able to work. The claimant testified that she has work

experience as a waitress and as a LPN. The claimant

testified that she did not feel she would be able to work

due to the inability to perform tasks such as lifting

patients or walking for twelve hour shifts as her LPN job
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required. The claimant further testified that if she stood

for more than 30 minutes at a time she would start suffering

from shooting pains and that if she worked on a computer for

more than 20 minutes at a time she would have to stand up

due to neck and back pain. The claimant also testified that

she was still being treated by Dr. Covey and that he had

given her an, “off work slip.” While there was no such

“slip” in the record, the claimant’s testimony is consistent

with her continued and ongoing care by various doctors for

treatment of her neck.

The claimant said she was no longer to keep her

house clean and that her mother-in-law had to help. The

claimant’s husband corroborated the claimant’s testimony,

indicating that the claimant would do, “the best she can,”

but that his mother would come on weekends to help with

housework. 

The evidence also indicates the claimant’s

medications make it impossible for her to work. At the time

of the hearing, the claimant was taking muscle relaxers and

Darvocet due to her neck pain. She said that the medication

made her, “really sleepy and drowsy.” The claimant indicated

she was taking the medications, “at least three or four
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times a day,” indicating that her medications would render

her unable to work. 

Furthermore, the claimant testified that she was

restricted from working, and while there are no doctor’s

notes to that effect, her testimony is consistent with the

multiple doctor’s notes indicating she is still being

treated. Lastly, I note that there appears to be no change

in the claimant’s medical condition during the time the

employer accepted as compensable and during the time they

controverted. This leads me to conclude that the respondent

initially decided to controvert the claimant’s treatment due

to her inability to comply with medical treatment rather

than due to a change in the claimant’s condition. As the

claimant’s condition did not change during the time that, I

find that the claimant remained in her healing period and

unable to work due to both her neck and her mental injury.

Thus I find she should be entitled to receive temporary

total disability benefits for the time period in question. 

For the reasons above, I respectfully dissent.

_______________________________
SHELBY W. TURNER, Commissioner


