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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F210164

PHILLIP ROGERS, EMPLOYEE CLAIMANT

AREA AGENCY ON AGING, EMPLOYER              RESPONDENT NO. 1

RISK MANAGEMENT SERVICES, CARRIER     RESPONDENT NO. 1

SECOND INJURY FUND     RESPONDENT NO. 2

OPINION FILED OCTOBER 11, 2005

Upon review before the FULL COMMISSION, Little Rock, Pulaski
County, Arkansas.

Claimant represented by HONORABLE MICHAEL HAMBY, Attorney at
Law, Greenwood, Arkansas.

Respondent No. 1 represented by HONORABLE CURTIS NEBBEN,
Attorney at Law, Fayetteville, Arkansas.

Respondent No. 2 represented by HONORABLE TERRY PENCE,
Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge: Affirmed.

OPINION AND ORDER

The respondent appeals a decision of the

Administrative Law Judge filed on December 22, 2004.  In

that decision, the Administrative Law Judge awarded the

claimant medical treatment by Dr. Arthur Johnson, including

a lumbar fusion.  Based upon our de novo review of the

entire record we affirm the decision of the Administrative

Law Judge. 
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The claimant suffered a compensable injury on

August 29, 2002.  At the time of the injury, he was employed

as a van driver to help provide transportation needs to the

respondent’s elderly clients.  The claimant injured his back

when he was assisting an elderly woman from the van to her

house.  

The claimant’s back injury was initially accepted

as compensable.  However, a dispute soon arose over his

entitlement to certain additional medical treatment and

related disability benefits.  In an opinion dated June 27,

2003, an Administrative Law Judge held that the claimant was

entitled to recommended medical treatment in form of a

vertebroplasty for compressed vertebras at T12 and L1 or L1

and L2 (because of differences in the way some doctors count

vertebras, certain medical reports refer to the compression

fractures as being at T1 and L1, while others refer to them

being at L1 and L2).  That opinion was not appealed and

became a final order.  Dr. Arthur Johnson, a Fort Smith

neurosurgeon, later performed a kyphoplasty (a procedure

essentially the same as a vertebroplasty) on the claimant. 

After the claimant recovered from this procedure, Dr.

Johnson opined that he had sustained a 12% impairment to his

body as a whole.  The respondent accepted that rating and
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began paying the claimant benefits accordingly. 

The present dispute focuses on the claimant’s

entitlement to additional medical treatment.  Specifically,

a lumbar fusion which Dr. Johnson performed at L4-L5 and L5-

S1 on July 26, 2004.  The claimant asserts that this

surgical procedure was performed as treatment of a

compensable injury sustained on August 29, 2002.  The

respondent argues that this treatment was necessitated by

degenerative changes which preexisted the compensable

injury.  

In a decision dated December 22, 2004, an

Administrative Law Judge held that the treatment in question

was reasonable and necessary and was medical treatment

related to the compensable injury.  The Judge further found

that, at the time of the hearing, the claimant was still

within his healing period and, consequently, issues relating

to the extent of the claimant’s impairment, wage loss

disability, and liability of Respondent No. 2, Second Injury

Fund, were all premature and were reserved for future

determination.  

Respondent No. 1 filed a general appeal of the

Administrative Law Judge’s decision.  However, the only

issues discussed by either Respondent No. 1 or the claimant
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in their appeal briefs were whether the surgical treatment

the claimant was seeking was reasonable and necessary and

related to his compensable injury. 

In finding that the medical treatment being sought

by the claimant was related to his original injury, the

Administrative Law Judge relied upon the opinion of Dr.

Johnson.  In fact, Dr. Johnson was the only medical provider

who rendered any opinions or provided any documentation in

regard to the claimant’s requested medical treatment. 

Three of Dr. Johnson’s reports set out his

opinions.  The first of these reports is dated February 26,

2004.  In that report, Dr.  Johnson indicates his belief

that the claimant’s complaints of pain were discogenic in

nature.  He recommends that the claimant undergo a discogram

to determine if his complaints of pain were associated with

disc injuries in the lower lumbar spine or associated with

the claimant’s previous injury at T12 and L1.  

Dr. Johnson’s second report is set out in a letter

dated March 30, 2004.  In that letter, the doctor notes that

a prior MRI scan of the claimant’s lower back identified a

disc protrusion at L5-S1 and a moderate disc bulge at L4-L5. 

He also indicated that a discogram was necessary for the

vertebras from L3 through S1 to determine the exact area of
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the injury.  He also states that as a result of the T12 and

L1 kyphoplasty, the claimant would have a rating of 12% to

the body as a whole.  After stating this opinion, he

reiterated his view that the discogram should be performed

on the claimant before the claimant attempted to return to

work.

The final report from Dr. Johnson is dated July

19, 2004.  The report was sent to the doctor by the

claimant’s attorney and offered him a choice of two boxes to

mark.  One of the boxes, which is unchecked, indicates that

the doctor’s opinion was that the major cause of the

claimant’s need for medical treatment was not the result of

his injury.  The other box states as follows:

In my opinion, the major cause of
Phillip Rogers’ current need for medical
treatment in regard to his lumbar spine,
as of this date, is his continued
disability is most probably the result
of his on-the-job injury with the Area
Agency on Aging on August 29, 2002.

Dr. Johnson marked the box indicating that such was his

opinion.  He also underlined the word “probably” and then

wrote the following notation after the entry next to the

box.  “Not a 100% certainty.  Patient continues to have pain

in his back since the injury of 8/29/02.”

We find that Dr. Johnson’s opinion is supported by
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the other objective medical evidence and is compatible with

the symptoms complained of by the claimant.  We further find

that the claimant has met his burden of establishing that

the medical treatment he received from Dr. Johnson was

reasonable and necessary medical treatment, and related to

his compensable injury.

Dr. Johnson also set out some additional opinions

in a deposition taken on October 5, 2004.  In the hearing,

Respondent No. 1's attorney advised the Judge that Dr.

Johnson’s deposition was scheduled for October 5, 2004, one

week from the date of the hearing.  The parties and the

Judge then agreed that the record would be kept open so that

the deposition could be considered.  Curiously, it does not

appear that the deposition was ever made a part of the

evidentiary record, nor did the Judge consider it in making

his decision.  The claimant, however, has attached relevant

sections of Dr. Johnson’s deposition to his brief.  The

Respondent did not object to the consideration of the

portions of the deposition by this Commission either in

their reply brief or in any separate motion.  

In reviewing the deposition, we note that the

following exchange occurred between the Respondent’s counsel

and Dr. Johnson.  Dr. Johnson was asked about treating the
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claimant’s compression fracture.  He was then asked whether

that was the injury arising out of his compensable accident. 

In reply, Dr. Johnson stated as follows:

A That’s one of them, I think.

Q When you say “one of them,”
are you contending or believe
that there may be another
injury?

A That’s correct.

Q And what would that be, sir?

A That was the annular tears at
the L4-5 and L5-S1 level that
he was subsequently treated
for afterwards.

Later, Respondent’s counsel questioned Dr. Johnson

about his prior correspondence and suggests that his letters

of February 26, and March 30 suggests that the only injury

the claimant sustained in his accident of August 29, 2002,

was the compression  fracture of his vertebra at T12 and L1. 

The following exchange then took place:

Q So as of February 26, you did
not associate the discogenic
pain with his injury of August
29, 2002, did you?

A No, it doesn’t say that. 
“With the previous injury at
T12 and L-1" - what that means
is that the pain is not coming
from that injury to those
particular vertebrae.  It is
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not saying that it wasn’t
associated with the initial
injury.  The only way to
really make that
determination, it really has
to be based on the patient
history as to when the pain
actually started.

Q If we had prior back pain,
that would be some indication
of annular tears causing
problems, is that right?

A It could possibly be, and the
question is whether the pain
was resolved or not.  So if
that annular tear heals, then
the pain usually resolves, but
a new injury can create an
annular tear.

Eventually, Dr. Johnson was directly asked about

the etiology of the disc injuries in the claimant’s lumbar

spine:

Q And your contention is that
this is related because
annular tears which were not
previously seen prior to the
discogram, arise out of in the
incident of August 29, 2002?

A Yes, annular tear, and like I
said, “annular tear”, “disc
herniation”, “disc
protrusion”, and “disc
rupture” are all considered,
actually they are
interchangeable terms with
physicians.

Dr.  Johnson makes it clear in his deposition that
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he believes that the disc injuries detected in the

claimant’s lumbar spine were the result of his compensable

injury of August 2002.  On that basis, Respondent No. 1

would clearly be responsible for providing this medical

treatment.  In attempting to avoid their liability, the

respondent attempts to recast Dr. Johnson’s earlier reports

as indicating that the only injury the claimant suffered was

the compression fracture at T12 and L1.  However, in making

that argument, we find the respondent is not reading Dr.

Johnson’s earlier reports correctly.  

In both of his reports dated February 26, 2004 and

March 30, 2004, Dr. Johnson clearly differentiates between

the compression fractures and the discogenic injuries in the

claimant’s lower lumbar spine.  Nowhere in either of those

reports did the doctor ever state the disc injuries

preexisted the claimant’s compensable accident.  In fact,

the respondent attempts to rewrite Dr. Johnson’s March 30th

report and assert that it states that the claimant is

entitled to a 12% impairment rating for his injuries. 

However, in that report, Dr. Johnson clearly states that the

12% impairment rating is based upon the compression

fractures.  He also states that the claimant should undergo

a discogram to determine the extent of his lower lumbar
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injuries.  Later, in his July 19, 2004 report and in his

deposition, Dr. Johnson makes it very clear that he was of

the opinion that annular tears or disc herniations  in the

claimant’s lower spine were the result of his compensable

injury. 

In short, all of the medical evidence introduced

at this trial indicate that the disc injuries the claimant

was treated for by Dr. Johnson were the result of his

compensable injuries.  To rule in favor of the respondent

requires us to resort to speculation and conjecture as to

the nature of these injuries.  That type of reasoning is

something we are clearly forbidden to do by the Workers’

Compensation Act.  Given the medical evidence in this case,

we find we do not have any recourse but to provide that the

medical treatment being sought by the claimant is reasonable

and necessary and related to his injury.  Accordingly, we

affirm the decision of the Administrative Law Judge.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge’s

decision in accordance with Ark. Code Ann. §11-9-809(Repl.

2002).

Since the claimant’s injury occurred after July 1,
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2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. §11-9-715 (Repl. 2002).  For

prevailing on this appeal before the Full Commission,

claimant’s attorney is hereby awarded an additional

attorney’s fee in the amount of $500.00 in accordance with

Ark. Code Ann. §11-9-715(b) (Repl. 2002).

IT IS SO ORDERED.

                         ______________________________ 
                         OLAN W. REEVES, Chairman

    ______________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority opinion

finding that additional medical treatment, specifically

surgery performed by Dr. Johnson, is reasonable and

necessary medical treatment, in connection with the

claimant’s compensable injury.

My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has failed

to prove by a preponderance of the evidence that the medical
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treatment he received under the direction of Dr. Arthur

Johnson subsequent to March 30, 2004, is reasonable and

necessary in connection with his compensable injury of

August 29, 2002.

The record reveals that the claimant sustained a

compensable compression fracture at T12 on August 29, 2002.

The claimant received comprehensive treatment for his

compensable injury, including a surgical procedure in

October of 2003. The claimant’s pain persisted after this

surgery, so more diagnostic studies were conducted which

eventually revealed that the claimant had developed

discogenic problems in his lumbar spine. In the meantime,

the claimant, who is a gentleman in his early seventies, was

undergoing treatment for a variety of other medical

problems, some of which were quite serious. In a report

dated February 26, 2004, Dr. Johnson stated:

Mr. Phillip Rogers has been reevaluted
by me in my clinic. He has had a
kyphoplasty at T12 and L-1. He still
continues to have pain and it is thought
that his pain is probably discogenic in
nature. Therefore a discogram of L3-4,
L4-5 and L5-S1 was ordered in order to
determine if the pain is coming from
these areas that are not associated with
his previous injury at T12 and L-l.

On March 30, 2004, Dr. Johnson reported that the
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claimant had reached maximum medical improvement for the

“L1-2 compression,” and he assigned him with 12% permanent

physical impairment to the body as a whole. More

specifically, Dr. Johnson wrote in his March 30th report:

Again, I felt the that the patient has
reached the maximum medical improvement
from the T12 and L1 kyphoplasty surgery
and will have an AMA rating of
approximately 12% of the body as a
whole.

By agreement of the parties, Dr. Johnson was

deposed after the claimant’s hearing. In his deposition,

Dr. Johnson indicated that the claimant’s annular tears

which were surgically treated in July of 2004, were causally

connected to his incident of August 29, 2002. This opinion

offered by Dr. Johnson after he performed the claimant’s

second surgery contradicts his earlier opinion as recited

above. In addition, Dr. Johnson contradicts himself in a

“check-the-box” form dated July 19, 2004, which is found in

the record. To illustrate, Dr. Johnson checked the pre-typed

option that states:

In my opinion the major cause of Phillip
Rogers current need for medical
treatment in regards to his lumbar
spine, as of this date, and his
continued disability, is most probably
the result of his on the job injury with
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the Area Agency on Aging on August 29,
2002.

Although by checking this box, Dr. Johnson

indicated that this statement was within reasonable medical

certainty, as if for clarity, he underlined the word

probably and then hand wrote the following:

Not a 100% certain; Patient continues to
have pain in his back since the injury
of 8-29-02.

The Commission is never limited to medical

evidence in arriving at its decision. Roberts v. Leo Levi

Hospital, 8 Ark. App. 184, 649 S.W.2d 402 (1983). The

Commission has the duty of weighing the medical evidence as

it does any other evidence, and the resolution of any

conflicting medical evidence is a question of fact for the

Commission to resolve. CDI Contractors v. McHale, 41 Ark.

App. 57, 848 S.W.2d 941 (1993). It is well established that

the determination of the credibility and weight to be given

a witness’s testimony is within the sole province of the

Workers’ Compensation Commission; the Commission is not

required to believe the testimony of the claimant or any

other witness, but may accept and translate into findings of

fact only those portions of the testimony it deems worthy of



Rogers - F210164 15

belief. Wal-Mart Stores, Inc. v. Sands, 80 Ark. App. 51, 91

S.W.3d (2002). The Commission has the duty of weighing the

medical evidence as it does any other evidence, and its

resolution of the medical evidence has the force and effect

of a jury verdict. Id. I do not find Dr. Johnson’s testimony

to be persuasive in this matter. The weight of the evidence

indicates that the claimant sustained a compensable

compression fracture at T12 on August 29, 2002, for which he

received all necessary and appropriate medical treatment,

including surgery. Moreover, the record supports

Dr. Johnson’s opinion that as of March 30, 2004, the

claimant had reached MMI for his compensable injury.

Further, it was appropriate at that time to assign the

claimant with a permanent impairment rating for his

compensable injury. Based primarily upon the medical record

as it pertains to the claimant’s treatment following his

first surgery, it is apparent that the claimant’s subsequent

treatment resulted from multi-level degenerative changes

which are quite normal for someone the claimant’s age.

Based upon the above and foregoing, I find that

the clamant has failed to prove that the additional medical

treatment that he received under the direction of Dr.
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Johnson was reasonable and necessary to the treatment of his

compensable injury of August 2002. Therefore, I respectfully

dissent from the majority opinion.

__________________________________
KAREN H. McKINNEY, Commissioner 


