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Upon revi ew before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant appeared Pro se

Respondents represented by the HONORABLE BETTY J.
DEMORY, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge filed January 20, 2004. 1In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and conclusions of |aw

1. The Arkansas Workers’ Conpensati on
Commi ssion has jurisdiction of this
cl ai m

2. On or about February 27, 2001, the
rel ati onshi p of enpl oyee-enpl oyer -
carrier existed anong the parties.

3. On or about February 27, 2001, the
cl ai mant earned wages sufficient to
entitle himto weekly conpensati on
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benefits of $410.00/$308. 00, for
tenporary total/pernmanent partia
di sability.

The clai mant was tenporarily totally

di sabl ed for the period commenci ng

Oct ober 3, 2003, and continuing until
such tinme as he reaches the end of his
healing period or is released to return
to appropriated work, a date to be
deternmined, in addition to prior periods
of total incapacitation grow ng out of

t he February 27, 2001, conpensable

I njuries.

The evi dence preponderates that clai mant
made nunerous requests of appropriate
supervi sory personnel of respondents for
further workers’ conpensation nedi cal
benefits, subsequent to May 15, 2002,
such to toll the limtation period set
forth in Ark. Code Ann. 8§ 11-9-702(b),
and, pursuant to Plante v. Tyson Foods,
Inc., 319 Ark. 126, 890 S.W 2d 253
(1994).

Respondents are estopped from asserting
the statute of limtations as a defense
to the claimant’s present claimfor

wor kers’ conpensation benefits grow ng
out of the February 27, 2001,
conpensable injuries. Snow v. Alcoa, 15
Ark. App. 205, 691 S.W 2d 194 (1985).

Medi cal treatnent rendered to the

cl ai mant under the care of Dr. WIIliam
F. Hefley, Jr., as well as referrals

t herefrom subsequent to May 15, 2002,
i's reasonably necessary in connection to
the claimant’s conpensabl e injuries of
February 27, 2001.

The respondent shall pay all reasonable
hospital and nedical expenses ari sing
out of the injury of February 27, 2001.

The respondents have controverted the
claimant’s entitlenent to all workers’
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conpensation benefits in this claim
subsequent to May 15, 2002.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

We therefore affirmthe January 20, 2004
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Conm ssion
on appeal .

Al'l accrued benefits shall be paid in a |unp
sum w t hout di scount and with interest thereon at the
|l awful rate fromthe date of the Adm nistrative Law
Judge’ s decision in accordance with Ark. Code Ann. § 11-
9-809 (Repl. 2002).

Since the claimant’s injury occurred prior to
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as it

exi sted prior to the amendnents of Act 1281 of 2001.
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Conpare Ark. Code Ann. 8 11-9-715(Repl. 1996) with Ark.
Code Ann. 8§ 11-9-715 (Repl. 2002). For prevailing on
this appeal before the Full Conm ssion, claimnt’s
attorney is hereby awarded an additional attorney’'s fee
in the amount of $250.00 in accordance with Ark. Code
Ann. 8 11-9-715(b) (Repl. 1996).

IT IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority
opinion. At the tinme of his conpensable injury, the
clai mant worked as a master plunber for the respondent
enpl oyer. The claimant testified that on February 28,
2001, he was carrying pipe fittings and wenches when he
tripped on the turned-up edge of a piece of concrete
reinforcenent wire that was partially hidden under pine
straw. After his fall, the claimant presented to the
energency room of a | ocal hospital where he was treated

for a broken right wist. In a followup visit on March
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9, 2001, the claimnt conplained of |eft shoul der
di sconfort. X-rays taken at that time of the clainmant’s
right wist showed that his fracture was healing
properly, whereas filnms of his |eft shoul der reveal ed a
slightly el evated hunmeral head, with signs of arthritis
in the claimant’ s gl enohuneral joint. Accordingly, the
claimant was prescribed anti-inflanmatories for his |eft
shoul der. The cl aimant continued to receive conservative
treatment for his conplaints under the direction of Dr.
WIlliam Hefley, Jr..

On April 13, 2001, Dr. Hefley reported that
t he cl ai mant had devel oped “new conpl ai nts” which were
associated with his left knee.

He is 6 weeks post right Colles
ex/fix. The wist is felling well.
He has a new probl emtoday of |eft
knee problens. He originally fel

and fractured his patella in 1978.
He was treated in Hot Springs with
ORI F. About six nmonths | ater he had
har dwar e renoved then one year ago
he was having problens with the knee
and Ji m Mul hol l an did an arthroscopy
for him The knee has been doi ng
wel | until six weeks ago when he was
injured at work. ... He didn't
realize the knee had been injured as
wel | because the wist was hurting
so much but he had giving way

epi sodes in the left knee since then
and wanted to have it checked.

Based upon his exam nation and x-rays of the

claimant’s left knee, Dr. Hefley assessed the cl ai mant
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with left knee patellofenoral osteoarthritis. Dr. Hefley
reported that he did not see any new injury that m ght
have occurred six weeks earlier, and he initiated a knee
home exercise programfor the claimant. Dr. Hefl ey
continued to treat the clainmant conservatively,
primarily in regards to his broken wist. Although the
claimant still reported knee pain, on April 27, 2001,
Dr. Hefley reported that the claimnt’s hone exercise
program seened to be helping to alleviate the synptons
associated with his left knee.

On May 9, 2001, the claimant was seen by Dr.
Davi d Rhodes for progressively worsening | eft knee
synptoms. Upon physical exanmi nation of the clainmant’s
| eft knee, Dr. Rhodes stated, “There is effusion
Pai nful range of notion but it is full. There is no
instability. Crepitation at the patellofenoral joint.” A
series of x-rays of the claimant’s | eft knee reveal ed
severe patellofenoral osteoarthritis. Dr. Rhodes gave
the claimant a steroid injection and prescribed him
Vioxx . By his exam nation of the claimant on May 25,
2001, Dr. Hefley reported that the claimnt’s right
wrist had healed in good position, and that the
claimant’s left knee was “still hurting sonme.” At the
time of that appointnment, Dr. Hefley stated that he was

going to advance the claimant fromlight work duty to
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full duty status. On June 22, 2001, Dr. Hefl ey added
synovitis of the left knee to his diagnosis of the
claimant’ s knee condition. Dr. Hefley continued the
claimant on a conservative course of treatment for his
knee conplaints, including injections and hone
exerci ses. On Septenber 12, 2001, Dr. Hefley stated that
the claimant’s left knee was reportedly “bothering hima
great deal” and that he planned to proceed with |eft
knee arthroscopy. In ternms of his expected results from
this procedure, Dr. Hefley stated:

More than anything el se the | ong-

termresult will depend on whet her

or not there are significant

articular chondral degenerative

changes. W will grade that

carefully at the tinme of

arthroscopy. If the arthritis is

mld we expect a very good |long term

result. If the arthritis is nore

significant further procedures could

be required in the future including

the possibility of knee repl acenent

surgery.

Dr. Hefl ey added:

He is working at full duty now and

will continue working in that manner

until the time of surgery and we' ||

try to get himback to full duty
soon after the arthroscopy.

On Septenber 21, 2001, Dr. Hefley proceeded
with a left knee arthroscopy, tri-conpartnenta

chondropl asty, and revision of a medial neniscectony of
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the claimant’s | eft knee. The nedical record shows that
t he claimant was found to have G ade 3 and G ade 2

| ateral, and Grade 4 patell of enoral degenerative changes
in his left knee. The claimant reportedly tolerated the
surgery well, and Dr. Hefley expected himto be able to
return to work in approximtely two weeks. In a follow
up report dated Cctober 8, 2001, Dr. Hefley stated that
the claimant could return to work on October 15, and

t hat he should be able to rel ease the clai mant and
assign himan inpairnment rating in four weeks fromt hat
date. In his next report dated Novenmber 5, 2001, Dr.
Hefl ey indicated that the claimant could “continue
working at full duty.” In addition, Dr. Hefley stated
that he was ready to rel ease the claimant and assign his
i mpai rment rating, but that the clai mant “does not want

to do that yet.” Therefore, Dr. Helfley instructed the
claimant to return for a follow up review of his
progress in three nonths.

On February 4, 2002, Dr. Hefley reported that
the claimant was “not inproving and would like to
proceed with knee replacenent surgery.” Dr. Hefley
added:

4% nont hs post |eft knee

art hroscopy. He was noted to have

tri-conpartnmental degenerative

changes at that tine that was down
to bare bone in the patell of enoral
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joint and Grade 3 in the nedial
conpart nent.

On March 14, 2002, the claimant underwent an
i ndependent eval uation by Dr. Kenneth Rosenzwei g.
Al t hough Dr. Rosenzwei g opined that the claimnt was a
candi date for total knee replacenent, he confirned that
“the magjority of clinical findings,” as far as x-rays

and intraoperative reports, revealed that the claimant’s

current problens were “nostly pre-existing.” In his

report of that evaluation, Dr. Rosenzwei g nade the
fol |l owi ng conment s:

M. Pennington, in 1978, sustained a
md wai st patellar fracture that
under went open reduction and
internal fixation of his patella,
and then subsequent hardware renpva
approximately six nonths |ater. He
was doing fine until the year 2000,
when he sustained a twisting injury
whi |l e at work, and underwent
arthroscopy by Dr. Mil holland, and a
nmedi al neni scect onmy. Subsequent to
that, he reports that he was doi ng
just fine until February 28'", when
at work he tripped over some
concrete stuff on the ground. He
fractured his right wist that
underwent external fixation and
uneventful healing. After he
recovered fromhis wist fracture,
the left knee pain was persistent,
and underwent arthroscopy by Dr.
Hef | ey, who docunents a neni scal

tear of a remmant of a previous

meni scectony, patellofenoral joint
and tri-conpartnent arthritis.
Qoviously, all of this pretty nuch
pre-dates his injury, except for the
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meni scal tear, that is probably the

result of his injury.

Dr. Rosenzwei g assessed the claimant with tri-
conpartmental arthritis with advanced patell of enora
degenerative di sease. Al though Dr. Rosenzwei g opi ned
that total knee replacenment surgery would help inprove
the claimant’s pain and quality of life, he expressed
reservations about the potential risks. More
specifically, Dr. Rosenzweig stated that considering the
claimant’s age and activity level, |oosening and further
surgery were possibilities. Dr. Rosenzwei g further
stated, “In regard to the apportionnment of current
findings and pre-existing conditions, it is clear that
t he previous neni scectony and chondronal aci a and exposed
subchondral bone is pre-existing to his trauma. The fal
in February of 2001 has propagated the synptons beyond

response to conservative care.” The clai nant underwent
total knee replacenent surgery on January 20, 2004.

In order to consider the issue of additional
nmedi cal treatnent and tenporary total disability
benefits, we nust first dispose of the statute of
limtation question raised in this claim Arkansas Code
Annot ated 811-9-702(b), provides:

TI ME FOR FI LI NG FOR ADDI TI ONAL

COMPENSATI ON. I n cases where
conpensation, including disability
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or nedical, has been paid on account
of injury, a claimfor additional
conpensati on shall be barred unl ess
filed with the conm ssion within one
(1)year fromthe date of the |ast
paynent of conpensation, or two (2)
years fromthe date of the injury,
whi chever is greater.

Moreover, in Plante v. Tyson Food, Inc., 319

Ark. 126, 890 S.W2d 253 (1994), the high Court stated
that it is the furnishing of services that tolls the
statute, not the payment thereof. Citing, Heflin v.
Pepsi-Cola Bottling Co., 244 Ark. 195, 424 S.W2d 365

(1968). The Court further stated that the primary

pur pose of the one year statute of limtations is to
give the claimant that nuch extra tine to deci de whet her
he has been fully conpensated for his injury. 1d.; See

al so, Superior Federal Savings and Loan Assn. V. Shel by,

265 Ark. 599, 580 S.W2d 201 (1979). Consistent with
this purpose is the rule that the period is tolled so
long as the claimant is being furnished nedical services
or is being “conpensated.” Plante, supra; Heflin, citing

Ragon v. Great Anmerican Indemity Co., 224 Ark. 387, 273

S.W2d 524 (1954) and Reynolds Metal Co., 226 Ark. 388,

290 S.W2d 2111 (1956). The Plante Court stated that it
could “think of no better way for a petitioner to decide
whet her he has been fully conpensated than to return to

hi s aut hori zed physician or staff for foll ow up
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treatnments after surgery.” Plante, supra. “Moreover,”

continued the Court, “we can think of no better
illustration of nedical services with respect to the
provi sion of which an enployer or carrier should have
know edge than followup treatnment from an authorized
surgery.” |d.

The record reveals that the claimant’s | ast
conpensabl e injury related doctor’s visit in year 2002
was with Dr. Kenneth Rosenzweig in March of that year
The record al so reveals that the respondents | ast paid
benefits for the claimant’s February 2001 injury on May
15, 2002. Furthernore, the claimant did not return to
see a physician or file a claimfor additional benefits
after May 15, 2002, until Cctober of 2003. The Suprene
Court in Petit Jean Air Service v. WIlson, 251 Ark. 871,

475 S.W2d 531 (1972), held that carriers should know
when their liability in a particular claimhas
termnated. “It is plainly the better rule,” stated the
Court, “to put upon the claimnt the burden of filing
his claimfor additional conpensation within the tine
allowed by the statute.” Id. Cearly, the burden for
filing for additional benefits wthin the statute of
limtati ons was upon the claimant in this claim See,

St. John v. Arkansas Line Co., 8 Ark. App. 278, 651

S.W2d 104 (1983). The claimant testified, however, that
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he made persistent attenpts through respondent enpl oyer
supervi sory personnel to obtain nedical treatnent for
his | eft knee during the tinme between his |ast doctor’s
visit in May of 2002, and when he was next seen in
Oct ober of 2003. Moreover, several of the claimant’s co-
wor kers testified that they routinely heard the cl ai mant
speaki ng to supervisory personnel concerning “getting
sonet hi ng done” about is condition. During the
claimant’ s hearing, each of these w tnesses corroborated
that the claimnt injured hinself as described above,
and each stated that they were generally aware that the
cl ai mant conpl ained to supervi sory personnel about his
probl ens in obtaining benefits. However, each of the
claimant’s witnesses, with the exception of one,
admtted that they were not personally present at those
ti mes when the clai nant spoke to supervisory personnel
regardi ng his worker’s conpensation benefits. Only
M. Collin Ledford was able to state that he was present
on two occasi ons when the clai mant nmade conplaints to
his supervisor, M. Penning. M. Ledford s nmenory of
what transpired on one of those occasions was, however,
vague, at best.

Q GCkay. Let me ask you, in terns of

- - tell nme exactly - - your were

present at the tinme that M.

Penni ngt on nade statenents to M.
Penning, is that correct?
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A Yes, sir.

Q GCkay. Tell ne what took place.
What you recal |l about that
conver sati on.

A. Basically, what | can recall is
that he had conpl ai nts about his
knee and his shoul der and his arm
and basically was told that there
was not hing that could be done about

It at that time, | believe. That’'s
ny best recollection that | can
renenber .

In later questioning, M. Ledford admtted
that this particular conversation took place while the
claimant was still undergoing treatnent for his broken
wist. Therefore, this conversation would have occurred
bef ore benefits concerning the clainmnt’s knee woul d
have possi bly becone an issue for the clai mant.

The respondents called the claimant’s forner
supervisor, M. George Penning, as their first wtness.
M . Penni ng denied that the claimant ever approached him
after nmeetings in an effort to discuss his worker’s
conpensati on benefits.

No. We have a neeting every Friday

nmorning and if he had asked ne about

t hat he woul d have been referred

I medi ately to the human resources

manager. | had no control over that.

Further, M. Penning testified that the

claimant was furnished with an enpl oyee handbook in



Penni ngton - F102835 15
whi ch Cor porate human resources 1-800 nunber was |i sted.
According to M. Penning, enployees were encouraged to
call this nunber “if they ever had a problem and they
couldn’t get it resolved.” M. Penning further stated
that the claimnt was present at all of the neetings
during which this resource was discussed, and that he
had been required to sign for his handbook in order to
verify that he had received it.

The respondents al so called Ms. Connie
Phillips. Ms. Phillips testified that beginning in Apri
or May of 2003, she was the Corporate contact person in
t he respondent enpl oyer’s hunman resources departnent.
Ms. Phillips further testified that she first |earned of
the claimant’s request for additional benefits in
Novenber of 2003. Upon a cursory review of the
claimant’s file after learning of his request for
addi tional benefits, Ms. Phillips testified that she saw
no notations fromher predecessor, M. M ke Jones,
concerning the clai mant ever having requested additional
benefits or nedical treatnment prior to that tine.

Part-owner of Air Masters LLC, and forner
general manager of Service Experts of Arkansas, M.
James WIIliam Monk, Jr., testified that he had
occasional contact with the claimant during the tine in

question, but he denied that the claimant ever advised
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him of the alleged problenms he was having with his
claim M. Mnk corroborated M. Penning' s earlier
testimony concerning the legitimcy of the claimant
havi ng been laid off fromthe conpany in Cctober of

2003. M. Mnk’s testinony was corroborative of M.
Penning’s testinony in that he stated that the
claimant’s term nation was part of a gradual elimnation
of the conpany’s commercial plunbing departnent.

The Court of Appeals has fornerly held that
the statute of limtations was tolled where a clainmant’s
unsuccessful attenpts to arrange treatnent with his
primary provider resulted fromappellant’s failure to
notify the doctor’s office that it would pay for nedical
treatment as ordered by an Admi nistrative Law Judge.

See, Cooper Tire & Rubber Co. v. Angell, 75 Ark. App.

325 (2001). The present case is distinguishable fromthe
Angel | case, however, in that the physician to whomthe
claimant was referred by his primary care physician for
treatnment of his back, refused to treat the clai mant
until the appellant approved the treatnent, which the
appel l ant never did. Therefore, the appellee was forced
to seek treatnent for his back condition by another
physi ci an, who, incidentally, had been treating the
claimant for his knee. In the present case, the clai mant

did not seek nedical attention in any form authorized
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or independently, for well over a year. Moreover, after
his March 2002 visit with Dr. Rosenzwei g, the clai mant
did not file a claimfor additional benefits with the
Commi ssion, nor did he call the toll free nunber in the
back of his enpl oyee handbook during the tinme in
guestion. The claimant testified that, anong ot her

t hi ngs, he had sought assistance with his claimthrough
t he respondent enpl oyer’s human resources departnent.
Ms. Marijean Voss testified that she worked in the
respondent enpl oyer’s hunman resources departnent from
about May of 1998 through May of 2001. She further
testified that she was famliar with the claimant’s
injury, and that she processed all of the paperwork
associated with his injury until My of 2001, when she
becane a corporate recruiter. The claimant alleged that
he had contacted the Wrker’s Conpensati on Commi ssi on
regarding his tenporary total disability benefits for
that tinme that he was unable to work followi ng his
injury, and that upon inform ng Ms. Voss that he had
done so, she instructed himthat all future contact
regarding his injury should go through the conpany’s
human resources office. The claimant’s failure to seek
out side assistance for his claim was therefore,
according to the claimant, based upon his belief that he

woul d [ ose his job should he deviate from Ms. Voss’s
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i nstructions. Although the claimant was eventual ly
terminated for non-injury related reasons, the record is
devoi d of corroborating evidence which shows that the

cl ai mant was ever in danger of losing his job should he
elicit outside assistance with his claim Moreover, the
testinmony of M. Penning reflects that enployees were,
in fact, encouraged to call the toll free nunber in the
back of their enpl oyee handbooks for assistance with
unresol ved probl ens. The clainmant has failed to
establish by a preponderance of the evidence that he
sought assi stance fromthe respondent enployer in

obtai ning additional benefits during the tine in
guestion, and/or that the respondent enployer refused to
assist him Therefore, and for the above stated reasons,
| find that the claimnt has failed to prove by a
preponderance of the evidence that the respondents are
estopped fromasserting that the statute of limtations
acts to bar his claimfor additional benefits.
Accordingly, it should be found that this claimis
barred by Ark. Code Ann. 811-9-702(b).

Al though | find that the statute of
limtations bars recovery, | further find that the
claimant has failed to prove by a preponderance of the
evidence that his total knee replacenent surgery was

reasonabl e and necessary to the treatnent of his
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conpensabl e injury. Rather, the nedical evidence
indicates that the claimant’s total knee replacenment was
necessary due to pre-existing arthritis. As previously
nmenti oned, the objective nedical evidence indicates that
the claimant’s knee injury fromthis incident anmounted
to a “possible” nmeniscus tear, whereas his
patel |l ofenbral joint and tri-conpartnent arthritis,
“Cbviously, all” pre-dated his injury.

Bot h doctors, Hefley and Rosenzwei g, opi ned
that the claimnt’s candi dacy for total knee repl acenent
was based, primarily, upon the clainmant’s pre-existing
osteoarthritis. Although in his report of March 13,
2002, Dr. Rosenzweig stated that the claimant’s fall of
February 2001 “propagated the [claimant’s] synptons

beyond response to conservative care,” he further stated
that “In regard to the apportionnent of current findings
and pre-existing conditions, it is clear that the

previ ous neni scectomy and chondronal aci a and exposed
subchondral bone is pre-existing to his trauma.” The
preponderance of the mnedical evidence reflects that the
claimant’ s neniscal tear, which likely resulted fromthe
claimant’ s conpensable fall, was surgically repaired by
Dr. Hefley in Septenber of 2001. The record further
reflects that as of Novenber 5, 2001, Dr. Hefley was

prepared to rel ease the claimnt and assign himhis



Penni ngton - F102835 20

i mpai rment rating, but that the claimnt did not want to
do that. However, by February of 2002, Dr. Hefley
reported that the clainmant was “not inproving and woul d
like to proceed with knee replacenent surgery.”
Thereafter, the claimant was seen for independent

eval uation by Dr. Rosenzwei g, who agreed that the
claimant was a candidate for total knee repl acenent
surgery, but was reluctant to performsaid surgery. The
cl ai mant was not treated again for knee rel ated synptons
until Cctober of 2003. Based upon the above and

nd that the claimnt has failed to prove

foregoing, | f
that his total knee replacenent and rel ated treatnment
was reasonabl e and necessary to the treatnment of his
conpensabl e injury. Furthernore, especially in view of
the claimant’s pre-existing knee problens and the fact
that he waited for well over a year before proceeding
with surgery, | find that the claimant has failed to
prove that his total knee replacenent surgery and
associ ated treatnent was causally connected to his
conpensabl e injury. Based primarily upon the objective
medi cal evidence contained within the records, it is
nore likely than not that the claimant’s need for knee
repl acenent surgery was due to his severe arthritis as
was noted by Dr. Hefley during the arthroscopic

procedure that he perforned on the claimant’s |left knee
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i n Septenber of 2001. The record clearly indicates by
Sept enber of 2001, Dr. Hefley, who saw no “new’ knee
injury as a result of the claimant’s fall, anticipated
that total knee replacenment was likely in the clainmant’s
future given the severity of the his |ong-standing
arthritis. Therefore, | respectfully dissent fromthe

maj ority opinion.

KAREN H. McKI NNEY, Conmm ssi oner



