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BEFORE THE ARKANSAS WORKERS' COWMPENSATI ON COWM SSI ON
CLAI M NO. F402092

CYNTH A Mc GONAN,
EMPLOYEE CLAI MANT

ARKANSAS SUPPORT NETWORK,
EMPLOYER RESPONDENT

COMVERCE & | NDUSTRY | NSURANCE,
| NSURANCE CARRI ER RESPONDENT

OPI NION FI LED MARCH 1, 2005

Upon revi ew before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE JAY TOLLEY,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CAROL WORLEY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal and C ai mant cross appeal s an
opi nion and order of the Adm nistrative Law Judge filed
Sept enber 30, 2004. In said order, the Adm nistrative
Law Judge nmade the follow ng findings of fact and
concl usi ons of | aw

1. The Arkansas Workers’ Conpensation
Comm ssion has jurisdiction of this claim

2. On February 19, 2004, the relationship

of enpl oyee-enpl oyer carrier-TPA existed
between the parties.

3. On February 19, 2004, the clai mant
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earned wages sufficient to entitle her
to weekly conpensation benefits of
$220.00 for total dispbrhanhgnandasibal 0Gi ability.

4. On February 19, 2004, the clai nant
sust ai ned a conpensable injury to her | ower
back.

5. The claimant has proven by the greater
wei ght of the credi ble evidence that she

has continued to be rendered tenporarily
totally disabled, as a result of the effects
of this conpensable injury, for the period
of March 30, 2004 through a date yet to be
determ ned. Specifically, she has proven

by the greater weight of the credible evidence
t hat she has continued within her healing
period fromthe effects of her conpensabl e
injury and has continued to be rendered
totally disabled by her conpensable injury
during this period.

6. The greater weight of the credi ble evidence
shows that the claimant was justified in
refusing the enploynent offered to or procured
for her by the respondent and further shows
that the enpl oynent positions offered to or
procured for her by the respondent were not
“Suitable to her capacity.” Thus, the clai mant
is not barred fromreceiving benefits for
tenporary total disability by the provisions

of Ark. Code Ann. 8§ 11-9-526.

7. The respondents have controverted the
claimant’s entitlenment to any tenporary
total disability benefits accruing on and
after March 30, 2004.

8. A reasonable fee for the claimant’s
attorney is the maxi mum statutory
attorney’s fee on the controverted
tenporary total disability benefits
herei n awar ded.

W have carefully conducted a de novo review of the

entire record herein and it is our opinion that the
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Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings of fact nade by the Adm nistrative Law Judge
are correct and they are, therefore, adopted by the Ful
Commi ssi on.

Therefore we affirm and adopt the Septenber 30,
2004 decision of the Adm nistrative Law Judge, including
all findings and concl usions therein, as the decision of
the Full Comm ssion on appeal .

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge's
decision in accordance with Ark. Code Ann. 8 11-9-809
(Repl . 2002).

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by
Act 1281 of 2001. Conpare Ark. Code Ann. 8 11-9-715
(Repl. 1996) with Ark. Code Ann. 8§ 11-9-715 (Repl.
2002). For prevailing on this appeal before the Ful
Comm ssion, claimant's attorney is hereby awarded an

additional attorney's fee in the anpunt of $500.00 in
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accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .
I T 1S SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmm ssi oner
Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe mgjority’s
opinion finding that the claimant has proved by a
pr eponderance of the evidence that she was justified in
refusing the enploynent offered to or procured for her
by the respondent and the finding that the clai mant was
entitled to tenporary total disability benefits after
March 30, 2004. Based upon ny de novo review of the
record, | find that the claimant has failed to neet her
burden of proof.

Ark. Code Ann. 811-9-526 states that:

If any injured enpl oyee refuses enpl oynent

suitable to his capacity offered to or

procured for him he shall not be entitled any
conpensati on during the continuance of the
refusal, unless in the Wrkers’ Conpensati on
Conmi ssion, the refusal is justifiable.

My review of the evidence in this case denonstrates that

the claimant was offered two jobs by representatives of
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t he respondent enpl oyer and she declined to pursue these
opportunities. Initially, the claimant was contacted and
of fered a position reading to an individual name Qto.
The cl ai mant expressed her disinterest in the job
stating that the distance involved in driving and the
anount of hours involved would make the job unprofitable
for her. The nutual decision was made between the

cl ai mant and Linda Andrews not to place her on that
particul ar assignnment. Later when it | ooked Iike the
claimant was going to return to work with Marcell a
Herrerra she called just before she was to start to work
to say that her doctor did not want her working with
children. The claimant was asked to provide
docunentation of the restriction involving children, but
she never provided the respondent enployer wth

anyt hing. The cl ai mant never re-contacted Ms. Hoffman or
the staff at the respondent enployer concerning any of
the other positions that were avail abl e.

On or around July 23, 2004, the clai mant
drafted a letter stating that the offer concerning the
Oto position had been “rescinded,” which she intended
to present to Ms. Andrews. In atine |line prepared by
the claimant, she indicated that the position with Oto

was “rescinded” by Ms. Andrews and added that she “[had]
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it inwiting.” The decision not to place the claimnt
on the Oto job was a mutual one fueled in |large part by
the claimant’s conpl ai nts about the | ack of hours and
the length of the drive to Oto’ s house. The cl ai mant
adm tted, however, that the letter did not address al
of the positions that she had been offered. She al so has
not offered any explanation as to why she ceased
comuni cations with the respondent enployer and declined
to accept the other jobs.

The claimant testified that “Everybody who is

mentally retarded...is very unpredictable.” The clai mant
dwel I ed on the anpbunt of physical activity that may have
acconpani ed working with Ms. Herrerra. However the
Herrerra position was not the only position avail abl e

wi th the respondent enpl oyer. The Director of the
respondent enpl oyer, Cathleen Hoffrman, indicated that
Ms. Herrerra was not representative of every client that
was involved with the respondent enployer. Wile the
claimant’ s counsel nmade several references to

i ndividuals with nmental handi caps “runni ng amuck,” the
testinmony fromthe hearing reveals that there were
several positions with the respondent enployer the

cl ai mant coul d have taken which did not involve

i ndi viduals with behavioral problenms. M. Hoffnman was
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specifically asked whether or not she woul d have had
enpl oyment avail abl e that would have fallen within the
boundari es established by Dr. Cyril Raben’ s report of
07/27/04. Ms. Hoffman testified:

Yes, we do have but we don't just have

children at Arkansas Support Network; we have
adul ts; we have individuals that do not need

to be physically restrained at all; we have
i ndi vi dual s who do not run away at all; we
have individuals that, like Gtto, their

behavi or plans do not | ook |ike that one.

Ms. Hof frman noted that there were several
openings with clients who required nothing nore than
rem nders. As an exanple, M. Hoffman described the
duties that went along with a client named Wllie
Sl esher. The foll ow ng exchange took place at the
hearing of this matter:

Q Tell nme sonething about the denographics of

WIllie Slesher as far as do you have a

behavi oral pattern profile on Wllie Slesher,
whet her or not there would be any lifting at
all?

A. There’'s no lifting. He is anbul atory.

Q He's what?

A. He's anbul atory. He wal ks on his own, does

all of his own — personal care and no hygi ene.
He's just rem nders only.
Q GCkay. And is that a 40-hour job?

A It is a 40-hour weekend.
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Q Do you want to put her to work in that job
t onor r ow?

A. She coul d.

In fact, this position with Wllie Slesher is
one of the positions that was included on the list of
j obs available to the claimant when she opted out of the
Oto job, refused the Herrerra job, and ceased
comuni cations with the respondent enployer. By her own
adm ssion, the claimnt never really gave any of the
positions any serious consideration.

The respondent enpl oyer offered the clai mant
numer ous positions that were within her nedical
[imtations only to be net with excuses and total |ack
of cooperation. The respondent enployer was aware of the
claimant’s limtations and attenpted to work with her in
order to get her back to work. Ms. Hoffrman al so
indicated that the work that the claimant woul d have
been doi ng woul d have resulted in conpensation that was
conparabl e to what the claimant was nmaking pre-injury.

In summary, all clients of the respondent
enpl oyer do not have the sane behavior profile. They are
not all nentally handi capped nor do they all require
physi cal restraint as part of their care. There were

positions available for the claimnt that she woul d not
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be required to have physical activity outside the
boundaries of her light duty rel ease. The cl ai mant
avoi ded the two positions that the respondent enpl oyer
of fered her and then ceased conmmunications with them
Accordingly, | cannot find that the claimnt justifiably
refused enpl oynent pursuant to Ark. Code Ann. 811-9-526
and is not entitled to any benefits.

The evi dence al so denonstrates that the
claimant’s current problens are not the result of the
i nci dent which occurred on February 19, 2004. The
nmedi cal evidence denonstrates that the clainmnt has
degenerative di sk disease and that was the reason why
she was unable to work. An x-ray of the claimant’s
| umbar spine on February 25, 2004, reveal ed degenerative
di sk di sease and osteoarthritis at L5-S1. An MR
performed two days later indicated no evidence of disk
herni ati on, spinal stenosis, or nural fornmenial stenosis.
The cl ai mant was repeatedly di agnosed as having the sane
condition each tinme she went to the doctor until an M
dated March 8, 2004, revealed a mld bul ging disk and
sone degenerative arthritis. These degenerative probl ens
are repeatedly noted in the nmedical records.
Accordingly, | find that the claimnt has failed to

prove by a preponderance of the evidence that her
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initial lunmbar strain was the cause of her continuing
problens and that the clainmant is not entitled to
additional tenporary total disability benefits or
medi cal treatnent.

Therefore, for all the reasons set forth
herein, | rmnust respectfully dissent fromthe majority’s

opi ni on.

KAREN H. MKI NNEY, Comm ssi oner



