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OPINION  AND ORDER

The respondents appeal an administrative law judge’s

opinion filed October 21, 2004.  The administrative law

judge found that the claimant “was earning sufficient wages

to be entitled to a compensation rate of $392.00, based on

an average weekly wage of $588.”  The administrative law

judge found that the claimant proved she sustained a

compensable injury, and that the claimant was entitled to
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temporary total disability from January 6, 2004 to May 22,

2004.  After reviewing the entire record de novo, the Full

Commission affirms as modified the opinion of the

administrative law judge.  The Full Commission finds that

the claimant proved she sustained a compensable injury, and

that the claimant proved she was entitled to temporary total

disability compensation from January 6, 2004 to May 20,

2004.  We find that the claimant proved she was earning

sufficient wages to be entitled to a compensation rate of

$309.00, based on an average weekly wage of $462.68.    

I.  HISTORY

The testimony of Susan Martin, age 24, indicated that

she began working for Lennox Industries in January 2003. 

Ms. Martin testified that she slipped on some steps at home

in November 2003.  The claimant testified that she felt a

pop in her knee which was “just a regular pop, like you

would pop your elbow or something.”  The record indicates

that the claimant received emergency medical treatment on or

about November 20, 2003.  The claimant complained of pain in

her right knee.  The history indicated that an injury

occurred at home, and that the claimant felt a “pop” in her

right knee while stepping off some steps.  The conclusion
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from an x-ray was “negative study.”  The clinical impression

was sprain of the right knee.  The claimant testified that

she recovered from her right knee sprain.        

The parties stipulated that an employment relationship

existed on January 5, 2004.  The claimant testified that she

was working on that date, and “I went to reach for some

screws that were on the lift, itself, and when I did, my

foot slipped on a roller, and went down in between them, and

my knee twisted, and I fell backwards.”  The claimant

testified that “when I fell January the 5th, the pop I felt

felt like I had broke my knee cap or something.  It felt

like a bone snapped.”

Roger Frye testified that he was a quality auditor for

Lennox.  The respondents’ attorney examined Mr. Frye:

Q.  Where was Ms. Martin standing shortly before 
you noticed her slipping or falling?

A.  She was standing on the side, at the time it 
wasn’t rolling.  And I don’t know if they been 
notified of it but you’re not supposed to stand or
step on the rollers anyway.  You’re not supposed 
to walk on them at all.  

Q.  What did you observe then that afternoon on 
January 5th, 2004 when Ms. Martin had her alleged 
fall?

A.  Well, I was near her.  She walked on the 
roller and she slipped and she was about to fall 
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so she fell into me so I broke the fall as much as
I could and then I sat her on down.      

David Kimbrell testified that he had been employed with

Lennox Industries since October 1976.  Mr. Kimbrell

testified that he witnessed the accidental injury, stating,

“I saw her, she was going to make a step, and she stepped

over a roll - her foot went in this hole, and she fell over,

and she grabbed her, she grabbed her foot, and leg and she

started crying.”  

Terry Kagebein, a supervisor for Lennox, testified that

the accident occurred “just shortly after the shift started”

on January 5, 2004.  Mr. Kagebein testified, “When I walked

out the door, she was sitting on the end of the track....She

said she fell and hurt her knee.”  Tim Brown, an emergency

medical technician for the respondent-employer, testified

that he examined the claimant’s knee immediately after the

alleged injury and found no bruising or swelling.    

An emergency record on January 5, 2004 indicates that

the claimant complained of a workplace twisting injury to

her right knee.  The findings from an x-ray on January 5,

2004 were “Study shows small suprapatellar joint effusion. 

There is equivocal avulsion of the medial tibial plateau

spine.  The remainder of the bones appear intact.”  The
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impression was “Questionable partial avulsion of the medial

intracondylar spine.  Small suprapatellar joint effusion.”

The claimant testified that she did not return to work

following the specific incident.  The record contains a Form

AR-N, Employee’s Notice Of Injury, indicating that the

employer was notified of the accident, on January 6, 2004. 

The cause of injury was described, “Employee stepped on the

roller on the track.  When she did she twisted her R knee. 

Employee states she heard a pop.”    

The record contains an Authorization For Treatment From

Lennox dated January 7, 2004, which contained a Description

of injury: “Slipped on roller, twisted knee then fell

backwards.”  The Objective Findings on the Authorization

included “effusion R knee.”  A physician diagnosed “Internal

derangement R knee.”  

An MRI of the claimant’s right knee was taken on

January 12, 2004:

The menisci are intact.  The anterior cruciate 
ligament is discontinuous with the discontinuity 
in it’s proximal portion.  The posterior cruciate 
ligament is intact as are the patellar and 
extensor tendons.  The collateral ligaments
are also intact.  No fracture or dislocation is 
seen.  There is a small effusion present.  
Cartilage is not optimally visualized, but there 
is no definite cartilage abnormality seen on these
sequences....Metallic artifact is seen in the 
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proximal right leg medially, with a skin defect 
suggesting prior operative intervention.  The 
semitendinosus appears to be not present.
Otherwise, muscles and soft tissue signal is 
normal.  

The impression was “1.  ACL deficient right knee.  2. 

Apparent portion semitendinosus harvest.”  

The claimant was referred to Dr. William F. Hefley,

Jr., who reported on January 19, 2004:

Two weeks ago on January 5th she was at work when 
she injured her right knee.  She stepped on a 
series of rollers and she slipped and her foot was
thrust forward.  It caught between rollers and as 
she fell she twisted the right knee and she heard 
a loud pop in the knee.  She had immediate pain
and inability to bear weight.  

Dr. Hefley’s impression was “2 weeks post right knee

anterior cruciate ligament rupture with absence of

semitendinosus and gracilis.”  Dr. Hefley recommended ACL

reconstruction.  Dr. Hefley reported on February 13, 2004:

I took Susan Kittler to the operating room today 
for right knee ACL repair.

I found a complete rupture of the ACL.  She had a 
small tear of the posterior horn of the lateral 
meniscus.

I did an arthroscopy, partial lateral meniscectomy
and ACL reconstruction using fresh frozen 
allograft tendon.  She tolerated surgery nicely.  
I implanted a pain control pump.
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The claimant was kept off work following surgery.  On

April 19, 2004, Dr. Hefley kept the claimant off work until

her next appointment on May 17, 2004.  It was indicated on

May 17, 2004 that the claimant could return to work on May

21, 2004.  The claimant testified that she returned to work

on May 21, 2004.    

A pre-hearing order was filed on June 2, 2004.  The

claimant contended that she injured her right knee at work

on January 5, 2004.  The claimant contended that she was

entitled to reasonably necessary medical treatment, and

temporary total disability compensation from January 6, 2004

until May 22, 2004.  The respondents contended that the

claimant did not “suffer an injury arising out of and in the

course of her employment.  Her symptoms are the result of a

pre-existing condition or a non job-related incident.”  

The parties agreed to litigate the following issues:

“Compensability; medical expenses; temporary total

disability benefits; controversion and attorney’s fees.”

The administrative law judge found, in pertinent part:

2.  The claimant was earning sufficient wages to 
be entitled to a compensation rate of $392.00, 
based on an average weekly wage of $588.00.
3.  The claimant has proven by a preponderance of 
the credible evidence that she sustained a 
compensable injury, caused by a specific incident,
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arising out of and in the course of her employment
which produced physical bodily harm, supported by 
objective findings, requiring medical treatment
or producing disability, pursuant to Ark. Code 
Ann. §11-9-102.  The accident was witnessed by 
several co-workers.
7.  The claimant is entitled to temporary total 
disability benefits from January 6, 2004 to May 
22, 2004 as she remained in her healing period
and had not returned to work.  

The respondents appeal to the Full Commission.      

II.  ADJUDICATION

A.  Compensability

The claimant contends that she sustained a compensable

injury on January 5, 2004.  Ark. Code Ann. §11-9-102(4)(A)

defines “compensable injury”:

(i) An accidental injury causing internal or 
external physical harm to the body or accidental 
injury to prosthetic appliances, including 
eyeglasses, contact lenses, or hearing aids, 
arising out of and in the course of employment and
which requires medical services or results in 
disability or death.  An injury is “accidental” 
only if it is caused by a specific incident and is
identifiable by time and place of occurrence[.]  

A compensable injury must be established by medical

evidence supported by objective findings.  Ark. Code Ann.

§11-9-102(4)(A)(D).  The claimant’s burden of proof shall be

a preponderance of the evidence.  Ark. Code Ann. §11-9-

102(4)(E)(i).  
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In the present matter, the Full Commission finds that

the claimant proved by a preponderance of the evidence that

she sustained a compensable injury.  The Full Commission

finds that the claimant was a credible witness.  Although

the claimant does have some history of right knee problems,

there were no objective abnormalities shown until after the

January 5, 2004 specific incident.  An x-ray after the

accident showed “effusion” and “avulsion” in the claimant’s

knee.  The x-ray findings showing abnormalities were

objective and not within the claimant’s voluntary control. 

The medical records corroborate the claimant’s testimony. 

Following the accidental injury, Dr. Hefley eventually

performed surgery for “a complete rupture of the ACL.” 

There was no history of a “rupture” before the January 5,

2004 specific incident.  The Full Commission therefore

affirms the administrative law judge’s finding that the

claimant proved she sustained a compensable injury on

January 5, 2004.     

B.  Average weekly wage

Ark. Code Ann. §11-9-518 provides:

(a)(1) Compensation shall be computed on the 
average weekly wage earned by the employee under 
the contract of hire in force at the time of the 
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accident and in no case shall be computed on less 
than a full-time workweek in the employment....
(b) Overtime earnings are to be added to the 
regular weekly wages and shall be computed by 
dividing the overtime earnings by the number of 
weeks worked by the employee in the same 
employment under the contract of hire in force at 
the time of the accident, not to exceed a period 
of fifty-two (52) weeks preceding the accident.  
(c) If, because of exceptional circumstances, the 
average weekly wage cannot be fairly and justly 
determined by the above formulas, the commission
may determine the average weekly wage by a method 
that is just and fair to all parties concerned.  

The administrative law judge found in the present

matter, “The claimant was earning sufficient wages to be

entitled to a compensation rate of $392.00, based on an

average weekly wage of $588.00.”  The Full Commission finds

that the claimant was earning sufficient wages to be

entitled to a compensation rate of $309.00, based on an

average weekly wage of $462.68.  

The record contains a Form AR-W, Wage Statement

Immediately Preceding Injury Date.  In considering the weeks

worked full-time by the claimant as reflected on the Form

AR-W, the Full Commission notes that the claimant worked 40

or more hours per week for 21 weeks.  The claimant earned

regular pay in the amount of $9,635.49 and overtime pay in

the amount of $15.35.  Dividing the claimant’s regular pay

of $9,635.49 by 21 weeks yields an average regular payment
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of $458.84.  Dividing the claimant’s overtime pay of $15.35

by the four weeks of overtime indicates an average overtime

pay of $3.84.  Adding the claimant’s regular pay and

overtime pay averages calculates to an average weekly wage

of $462.68.  Therefore, when the Full Commission multiplies

the claimant’s average weekly wage times 66 b %, we find

that the claimant proved she was entitled to a weekly

compensation rate of $309.00.  

Based on our de novo review of the entire record, the

Full Commission finds that the claimant proved she sustained

a compensable injury on January 5, 2004.  The claimant

proved that she sustained an accidental injury causing

physical harm to her right knee, which injury required

medical services and resulted in disability.  The claimant

proved she was entitled to reasonably necessary medical

treatment, including the surgery provided by Dr. Hefley. 

The claimant proved she was entitled to temporary total

disability compensation from January 6, 2004 until May 20,

2004, which period the claimant remained within her healing

period and did not return to work. 

The Full Commission finds that the claimant’s

compensation rate was $309.00, based on an average weekly
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wage of $462.68.  The claimant’s attorney is entitled to

fees for legal services pursuant to Ark. Code Ann. §11-9-

715(a)(Repl. 2002).  For prevailing on appeal to the Full

Commission, the claimant’s attorney is entitled to an

additional fee of five hundred dollars ($500), pursuant to

Ark. Code Ann. §11-9-715(b)(2).  

IT IS SO ORDERED.    

                                               
OLAN W. REEVES, Chairman

                                
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.


