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Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed January 10, 2005.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1.  There was a November 15, 2003, employer-
employee relationship.

2.  The claimant’s average weekly wage was
$235.72, resulting in a compensation rate of
$157.

3.  The claimant has proven by a preponderance
of the evidence that she sustained a compensable
back injury supported by objective findings.

4.  The respondents are responsible for
reasonable and necessary medical treatment
the claimant has pursued for her back injury.
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5.  The claimant has proven by a preponderance
of the evidence that she remained in her healing
period and was unable to earn wages from
November 16, 2003 through March 26, 2004.

6.  The claimant has proven by a preponderance
of the evidence that she remained in her healing
period and was unable to work full time and only
worked part time from March 27, 2004 through
August 6, 2004, and is entitled to temporary
partial disability benefits.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 10, 2005 decision

of the Administrative Law Judge, including all findings

of fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).
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Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents. 

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion affirming and adopting the decision of the

Administrative Law Judge. Based upon my de novo review

of the record, I find that the claimant has failed to

prove by a preponderance of the evidence that she

sustained a compensable injury that is supported by

objective medical findings. 
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          The claimant alleges that she sustained a

compensable injury on November 15, 2003, for which she

is entitled to medical and indemnity benefits. After

initially accepting the claim as compensable, the

respondents controverted this claim after learning that

the alleged injury was not supported by objective

medical findings. After she reported her alleged injury,

the claimant was provided medical treatment at the

respondent’s expense. Initially, the claimant came under

the care of Dr. Nick Cavaneau. A thorough review of

Dr. Cavaneau’s medical records fails to disclose the

presence of any objective medical findings of a

compensable injury. In fact, Dr. Cavaneau specifically

noted in his medical reports the absence of any muscle

spasms. When the claimant continued to complain of

subjective pain, Dr. Cavaneau referred the claimant to

Dr. John Slater, an orthopedic surgeon. Like

Dr. Cananeau, Dr. Slater did not record the presence of

any muscle spasm when he examined the claimant.

Moreover, the MRI ordered by Dr. Slater only revealed

the presence of long-standing degenerative disc disease. 

          In reaching the conclusion that the claimant’s

alleged injury is supported by objective medical

findings, the Administrative Law Judge and now the

majority rely upon the deposition testimony of physical
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therapist Randall Green and a supposed prescription by

Dr. Cavaneau for Flexeril. However, when I review this

evidence I do not reach the same conclusion. First, I

note that Randall Green prepared daily notes with regard

to the claimant’s physical therapy. No where in his

notes does Mr. Green document the presence or existence

of muscle spasms during his treatment of the claimant.

Nevertheless in his deposition, Mr. Green testified that

he remembered the claimant having muscle spasms. I do

not find this testimony persuasive. Mr. Green did not

recall the presence of muscle spasms until he was

deposed by the parties in this case. Moreover, the

addendum which Mr. Green added to his physical therapy

noted after being contacted by the claimant’s attorney

does not confirm the presence of muscle spasms, it only

reveals that his notation regarding exquisite tenderness

is “indicative” of muscle spasms. Mr. Green confirmed in

his deposition, that his finding of tenderness may also

be indicative of other things as well. Thus, given

Mr. Green’s failure to note the presence of muscle

contemporaneously with his treatment of the claimant,

and Mr. Green’s failure to clearly state that he

observed muscle spasms when he first made an addendum to

his notes, lead me to find that Mr. Green’s subsequent

testimony regarding the observation of actual muscle
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spasms is suspect. The findings of the Administrative

Law Judge on issue of credibility are not binding on the

Commission. Roberts v. Leo-Levi Hospital, 8 Ark. App.

184, 649 S.W.2d 402 (1983); Linthicum v. Mar-Bax Shirt

Co., 23 Ark. App. 26, 741 S.W.2d 275 (1987). It is the

exclusive function of the Commission to determine the

credibility of the witnesses and the weight to be given

their testimony. Johnson v. Riceland Foods, 47 Ark. App.

71, 884 S.W.2d 626 (1994). Furthermore, the Commission

is not required to believe the testimony of the claimant

or other witnesses, but may accept and translate into

findings of fact only those portions of the testimony it

deems worthy of belief. Morelock v. Kearney Co., 48 Ark.

App. 227, 894 S.W.2d 603 (1995). Accordingly, I do not

place any weight upon Mr. Green’s deposition testimony.

          With regard to the reliance by the

Administrative Law Judge and the majority on Estridge v.

Waste Management, 343 Ark. 276, 33 S.W.3d 167 (2000) and

Fred’s Inc. v. Jefferson, ___ Ark.App. ___, ___ S.W.3d

___(12/5/04), I find that they have simply

misinterpreted the facts of this claim. These case stand

for the holding that a medication prescribed for muscle

spasm is evidence of the existence of muscle spasm. The

only reference to Flexeril in the record is contained in

the history taken by Dr. Slater on December 3, 2003,
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wherein the claimant advised that she had been on

Flexeril. However, when Dr. Cavaneau’s medical records

are reviewed, the doctor who referred the claimant to

Dr. Slater, it is clear that he did not observe the

presence of any muscle spasms during his examinations of

the claimant. Moreover, Dr. Cavaneau clearly prescribed

“Flextra 650" and provided the claimant with samples of

this drug. I reach this finding after reviewing the

Physician’s Desk Reference and note that Flexeril is

prescribed in substantially lower doses such as 10 or 20

milligrams and does not contain the reference to a

number in the 600's as reflected in Dr. Cavaneau’s

notes. Furthermore, since the Physician’s Desk Reference

does not contain information regarding Flextra, it would

be illogical to reach the finding that his medication

was prescribed for muscle spasms when none were detected

by the prescribing physician. 

          Accordingly, I am not persuaded to find that

the claimant has proven the existence of her alleged

injury by objective medical findings. Therefore, I must

respectfully dissent. 

__________________________________
                     KAREN H. McKINNEY, Commissioner 


