BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAIM NO F311733
GARY M LLER,

EMPLOYEE CLAI MANT

NABHOLZ CONSTRUCTI ON,
EMPLOYER RESPONDENT

ACI G | NSURANCE CQ.,
| NSURANCE CARRI ER RESPONDENT

Rl SK MANAGEMENT RESOURCE,
TPA RESPONDENT

OPI NI ON FI LED FEBRUARY 16, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE DON ELLI OIT, JR.,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE CURTI S NEBBEN,
Attorney at Law, Fayetteville, Arkansas.

Deci sion of admi nistrative |aw judge: Affirned.

OPINION  AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed Cctober 21, 2004. The adm nistrative |aw
j udge found that the claimant sustai ned conpensable injuries
on Cctober 15, 2003 and Cctober 23, 2003. After review ng
the entire record de novo, the Full Conmm ssion affirns the
opi nion of the adm nistrative | aw judge.

. H STORY
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Gary Lee MIler testified that he began working for
Nabhol z Construction in July 2003. The parties stipul ated
that the enpl oynent relationship existed on Cctober 15,
2003. The record indicates that the clai mant was worKki ng
for the respondent-enployer in Ozark, M ssouri on that date.
The claimant testified that a scaffol ding board “slipped off
the pipe and just threw ne against the scaffol ding and just
twisted ny back a little bit.”

Travis Strickland testified that he was on the job site
in Ozark, Mssouri. M. Strickland testified that he did
not wi tness the accident, but that the clainmant “did
conpl ain about his back hurting....l don’t know if he fel
onto the scaffolding or getting down or what happened, but
that’s all | renenber, that it happened sonethi ng about the
scaffolding.” Followi ng the accident, “he acted |ike his
back hurt, as far as grabbing your back or kind of walking
with a linp or sonething.”

Sean Sites testified with regard to the Ozark job, “I
never witnessed himinjuring hinself, but | do renmenber him
conpl ai ni ng about his back was hurting and stuff.”

The parties stipulated that the enploynment relationship

exi sted on COctober 23, 2003. The claimant testified that he
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was working for the respondents that day in Pittsburg,
Kansas. The claimant testified:

Q Tell us what happened while you were carrying
that steel beam w th Andrew Cunm ngs.

A Wll, the first one, we wal ked outside to pick
themup and I was wanting to carry it like | ow on
ny hip and he said, “Let’s put them on our

shoul ders,” and it was really a little bit too
much to be going that way. But we put it up

on our shoulders and started wal king, and then |
heard himsay, “Ww, | can't hold it,” and by the
time | turned around, he had al ready dropped his
end and | just let it slip dowmn. It was |ike a
pinch in the hip and that was about all.

Q Wat did you do after that?

A Well, we stood there for a mnute and picked
the beamup and carried it inside, leaned it up on
the first step of the scissor |ift, and Ray
Garrison was in the scissor lift, and Andrew and |
was supposed to pick it up and scoot it up far
enough for himto get a hold of it, and then I'd
get inthe lift and 1’'d get a hold of it and he'd
raise the lift up and we’d stand it up straight.

Q \Wat happened?

A Well, when | went to pick it up, | guess
Andrew wasn’t ready at the same tine and when |
got ny shoul der under it, went to stand it up,
that’ s when ny back popped.

Q D d you hear it pop, a physical pop, or feel
it?

A. Sounded like it was inside ny head, it did; it
felt like - | could see lights and everything
el se.
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Andrew R. Richard Curmings, Ill testified that he
worked with the claimant in Pittsburg, Kansas. M. Cumm ngs
testified, “I stepped on an uneven spot there on the
construction site and it kind of got nme a little jolt in ny
knee and | tried to holler at Gary to set the steel down
because | - you know, it went down, and he took the ful
brunt of it....He tried alittle bit, but he got hit, like
he done sonething to his back and whatnot, and he really
wasn't right after that. And the next day, he couldn’t
hardly get up out of the bed.”

Anot her co-worker, Ray Garrison, testified:

Q Now, while you were up in Pittsburg, Kansas,
tell me what you renenber about anything that
happened to Gary MIler as far as health.

A. | think he got hurt tw ce, once carrying steel
and sonebody dropped an end or sonething that they
were carrying, and he was left with the load. And
then the other, he was helping nme - I was up in
the scissor lift; he was helping ne lift a 20-foot
beam on the side of a columm to be tack wel ded,
and | believe he pulled his back then as
well....He, you know, he was hurt. | nean he
handed nme rods and he was hel pful in that way, as
far as, you know, going and getting stuff fromthe
trailer, but as far as lifting or anything |ike

that, he was done....The guy was hurt, for crying
out | oud.

Travis Strickland testified that he had worked at the

Pittsburg site, and that he had heard of the alleged
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i nci dent involving the steel beam M. Strickland
testified, “He could just barely get around, just hobbling
around. Like |I said, he couldn’'t sit down. | believe it
was the next day he didn’t work.”

Benjam n F. Deboard testified that he had been forenan
at the Pittsburg job site. The clainmant’s attorney exam ned
M . Deboard:

Q And was Gary M Il er here, was he working for
you up there at Pittsburg?

A.  Yes.

Q Didhe report to you an injury up there?

A. Not fromPittsburg.

Q Wiat did he report to you?

A. VWhat he had told nme was he had slipped on a

scaffold at Ozark high school, but I was told by
ny boss that he had an injury from hone....

Q Wien did he tell you he slipped on a scaffold
in Ozark?

A. At the tinme that he apparently dropped the
steel with Dewayne or Darren or Doyle or - | can't
remenber his nane.

Q You're tal king about Andrew Cumm ngs?

A. Andrew. At that tinme is when he said that he
had hurt hinself at Ozark.

THE COURT: Did he also tell you that it hurt him
when they dropped the steel ?
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THE W TNESS: Yes.
THE COURT: Okay.

THE WTNESS: But it wasn’'t a hurt that he needed
to file a report on.

Q (By M. Eliott) And why do you say that?
A. Because he said so.

. Did he tell you he was hurt - the question is:
Did he tell you he was hurt fromthe incident
wher e Andrew Cunm ngs dropped the steel ?

A.  No.
Q He didn't tell you that?

A. Not that it was enough to - not to file a

report on.
Q I'mnot trying to be picky here, but did he
tell you -

A. He told ne it did hurt when he dropped the
steel, but that it was always - it was a
continuous of prior injuries.

Q And the prior injuries being when he slipped
on the scaffold at Ozark?

A. Correct.
The claimant treated at St. Mary’'s Hospital on Cctober
26, 2003, where he conpl ained of “back pain” and an
“Iinjury.” The history indicated that the clai mant reported
“stunbling at work 2 weeks ago - Also lifting injury

recently.” It was witten on a Patient Assessnent Sheet,
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“Sli pped sideways on a scaffold 2 weeks ago - then injured
self again - c/o |ow back pain radiating down It leg.” It
was i ndicated that physical examreveal ed “spasni in the
claimant’ s back. The clinical inpression was “acute
nyof asci al strain,” |unbar, and acute | ow back pain.
The cl ai mant conpl eted a WCC Form N on Cct ober 27,
2003, on which he discussed the cause of injury:
10-15-03 on job site in Ozark Md. (H gh School).
Sli pped on scaffold when wal k board slid apart.
Twi st ed back, but could continue work, but caused
m nor di sconfort. Then on 10-23-03 | was carrying
a length of steel with a new enpl oyee when he
dropped his end from shoul der hei ght, causing ne
to twst to the left and drop ny end. The pain
set in wwth sharp pain and nuscle spasm
The claimant presented to Dr. R Doug Foster on
Novenber 5, 2003:

Gary Mller is a 52-year-old nale who presents
today with pain in his |eft buttock and thigh that
occurred 3 weeks ago when he was tw sting and
lifting sonething heavy in Ozark, M ssouri. He

i njured his back....

Lunbar spine filnms obtained today at St. Mary’'s

and revi ewed show degenerative changes at L4/5 but

no evidence of a fracture.

| MPRESSION at this time is L4/5 discogenic injury.
The inpression froma radiol ogy report on Novenber 5,

2003 was “M | d spondylosis at L4-5 associated with mld
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arthritic change involving the apophyseal joints to the
| ower | unbar spine. No evidence of |iganentous instability
on flexion or extension |ateral views.”

Dr. Foster planned conservative treatnent and kept the
cl ai mant of f work begi nni ng Novenber 5, 2003 until Novenber
20, 2003.

A physi cal therapist evaluated the clai mant on Novenber
13, 2003:

Patient reports that he suffered three recent
injuries to his lunbar spine. Al three occurred
with job activities. Patient notes that the first
injury occurred while working on 10-5-2003 at
which tinme he was standi ng on sonme boards working
over head when the boards shifted causing himto
tw st backwards. Patient notes that he continued
to work and pain | evels subsided after
approximately 1 week but with | asting soreness in
back. Patient reports next injuries occurred
around 10-23-2003 while working in Pittsburg,
Kansas. Patient reports that both tinmes he was
working with steel beans. He injured his back one
time when a partner that was carrying steel with
hi m dr opped steel and he tw sted his back agai n.
Patient notes that the last injury occurred when
he was carrying steel on shoulders. A partner
agai n dropped steel which caused steel to inpact
hi s shoul der and conpress his spine....

Dr. Foster’s inpression on Novenber 19, 2003 was
“Degenerative disc disease (DDD) at L4/5.” Dr. Foster
pl anned to obtain an MRl of the claimnt’s |unbar spine, and

he kept the clai mant off work.
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Dr. Foster noted on Novenber 26, 2003, “it appears that
M. MIller’s work injury is being denied per Lonnie Finney,
L.P.N., conversation with Msty at Ri sk Managenent. This is
somewhat puzzling as claimhad been accepted previously and
treatment had been covered in addition to disability
paynments being nade. Patient notes that he is unaware of
his claimnow being denied and will be contacting R sk
Managenent to further discuss this. Patient notes
additionally that when he originally injured hinself while
working in Kansas for his current enployer he was told to
stay in his hotel roomas his claimwas not going to be
reported. M. MIller needs to proceed with an MRl of his
| unbar spine; however, he is unable to pay for this out of
his own pocket at this tinme. He continues to worsen and
continues to require pain nedication for his back
pain....Once insurance issues are settled, we will proceed
with studies as recomended.”

A pre-hearing order was filed on February 2, 2004. The
parties agreed to litigate the follow ng issues: “1.
Whet her the cl ai mant sustai ned conpensable injuries to his
| ow back on either or both Cctober 15, 2003, and Cctober 23,

2003. 2. The claimant’s entitlenment to the paynent of
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medi cal expenses, tenporary total disability benefits from
Novenber 8, 2003 until a date yet to be determ ned, and
attorney’s fees.”

After a hearing before the Comm ssion, the
adm ni strative |law judge (ALJ) found that the clai mant
sust ai ned conpensabl e injuries on Cctober 15, 2003 and
Cct ober 23, 2003. The ALJ found that claimant proved he was
entitled to nedical services received at St. Mary Rogers
Hospital and nedical services provided by Dr. Foster. The
ALJ found that the claimant proved he was entitled to
tenporary total disability conmpensation from Novenber 8,
2003 through “at | east Novenber 26, 2003.” The respondents
appeal to the Full Comm ssion.

1. ADJUDI CATI ON

A. Conpensability

The cl ai mant contends that he sustained conpensabl e
injuries on Cctober 15, 2003 and COctober 23, 2003. Ark.
Code Ann. 811-9-102(4)(A) defines “conpensable injury”:

(i) An accidental injury causing internal or
external physical harmto the body or accidental
injury to prosthetic appliances, including

eyegl asses, contact |enses, or hearing aids,
arising out of and in the course of enploynent and
whi ch requires nedical services or results in
disability or death. An injury is “accidental”
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only if it is caused by a specific incident and is
identifiable by tinme and place of occurrence[.]

A conpensabl e injury nust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4) (D). The claimant’s burden of proof shall be a
preponderance of the evidence. Ark. Code Ann. 811-9-
102(4) (E) (i) .

In the present matter, the Full Comm ssion finds that
the clai mant proved he sustained a “conpensable injuries” on
Oct ober 15, 2003 and Cctober 23, 2003. The Full Conm ssion
finds that the claimant was a credible witness. The
claimant testified that the first injury occurred in Ozark,
Mb. on Cctober 15, 2003, when he tw sted his back after
bei ng thrown against a scaffolding. Although no other
enpl oyees personally w tnessed the specific incident, two
co-workers corroborated the claimant’s testinmony of back
pain related to the specific incident. Travis Strickland
testified that the claimant wal ked “wth a [inp.”

The cl ai mant contended that the second conpensabl e
injury occurred in Pittsburg, Ks. The claimant testified
that his back “popped” after carrying a steel beamw th a

co-worker. Three co-workers corroborated the clainmant’s
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credi ble testinony of acute back pain follow ng the Cctober
23, 2003 specific incident. A fourth enployee, Benjamn
Deboard, the claimant’s foreman, testified that the clai mant
informed him “it did hurt when he dropped the steel, but
that it was always - it was a continuous (sic) of prior
injuries.” The “prior injuries” referred to by M. Deboard
was the specific incident occurring in Ozark, M. on Cctober
15, 2003.

The nedical records fromSt. Mary's Hospital, from Dr.
Foster, and fromthe physical therapist all corroborate the
claimant’s testinony. It was indicated at St. Mary’'s on
Cct ober 26, 2003 that physical examreveal ed “spasni in the
clai mant’ s back. “Spasni constitutes an objective nedical

finding. Continental Express, Inc. v. Freeman, 339 Ark.

142, 4 S.W3d 124 (1999). In the present matter, therefore,
t he clai mant established his conpensable injuries on Cctober
15, 2003 and Cctober 23, 2003 by nedical evidence supported
by objective findings. The Full Conmm ssion therefore
affirnms the adm nistrative |aw judge’s finding that the

cl ai mant sust ai ned conpensabl e injuries on those dates.

B. Tenporary disability
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Tenporary disability is determ ned by the extent to
whi ch a conpensable injury has affected the clainmant’s
ability to earn a livelihood based on nedi cal evidence, age,
educati on, experience, and other matters reasonably expected

to affect the claimant’s earning power. Ark. State Hw.

Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392 (1981),

citing Rooney & Travelers Insurance Co. v. Charles, 262 Ark.

695, 560 S.W2d 797 (1978). Tenporary total disability is
that period within the healing period in which the enpl oyee
suffers a total incapacity to earn wages. Breshears, supra.
Ark. Code Ann. 811-9-102(12) defines “healing period’” as
“that period for healing of an injury resulting from an
accident[.]”

The parties agreed in the present nmatter to litigate
the claimant’s entitlenment to tenporary total disability
conpensation “from Novenber 8, 2003 until a date yet to be
determ ned.” The administrative |aw judge found that the
cl ai mant proved he was entitled to tenporary total
di sability “begi nni ng Novenber 8, 2003, and conti nui ng
t hrough, at |east Novenber 26, 2003. The issue of the
claimant’s entitlenment to additional tenporary total

disability benefits, after Novenmber 26, 2003, is reserved
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for future determ nation, in the manner heretofore set forth
inthis Opinion.” Neither party contends on appeal that the
adm nistrative law judge inproperly reserved the issue of
tenporary total disability after Novenber 26, 2003

In any event, the Full Comm ssion has affirned the
adm nistrative law judge' s finding that the clai mant
sust ai ned conpensabl e injuries on Cctober 15, 2003 and
Cct ober 23, 2003. The claimant was di agnosed with “acute
nmyof asci al strain” on October 26, 2003. The evidence
currently before the Comm ssion does not indicate that the
cl ai mant sustained an acute injury to a disc, or that the
cl ai mant woul d ot herwi se require surgery. The Ful
Comm ssi on recogni zes Dr. Foster’s inpression on Novenber 5,
2003, “L4/5 discogenic injury.” Nevertheless, Dr. Foster
al so noted on Novenber 5, 2003, “Lunbar spine filns obtained
today at St. Mary’'s and revi ewed show degenerative changes
at L4/5 but no evidence of a fracture.” Dr. Foster’s
i mpressi on on Novenber 19, 2003 was “Degenerative disc
di sease (DDD) at L4/5.”

The Full Conmi ssion finds that the claimant entered a
heal ing period for his conpensable injuries no later than

Cct ober 26, 2003, when he was diagnosed with “acute
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nyof ascial strain.” Dr. Foster kept the claimnt off work
begi nni ng Novenber 5, 2003, and there is no report from Dr.
Foster returning the claimnt off work after that date.
Additionally, there is no subsequent report fromDr. Foster
indicating that the claimant’s acute myofascial strain had
resolved. The claimant’s testinony at hearing indicated
that he had not returned to work for any enployer. The
cl ai mant contended that he was entitled to tenporary total
di sability begi nning Novenber 8, 2003. The Full Comm ssion
therefore affirns the admnistrative | aw judge s finding
with regard to tenporary total disability conpensation
Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms the admnistrative | aw judge’s
finding that the claimant proved he sustai ned conpensabl e
injuries on Cctober 15, 2003 and Cctober 23, 2003. The Ful
Comm ssion affirns the adm nistrative |aw judge' s finding
that the claimant proved he was entitled to tenporary tota
di sability conpensati on “begi nni ng Novenber 8, 2003, and
continuing through, at |east Novenber 26, 2003.” W note
that the adm nistrative |law judge “reserved” the issue of
the claimant’s entitlenment to tenporary total disability

after Novenber 26, 2003. Pursuant to Ark. Code Ann. §11-09-
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508(a), the Full Comm ssion affirnms the admnistrative |aw
judge’s finding that the claimant proved he was entitled to
treatment he received at St. Mary's Hospital, in addition to
conservative, non-operative treatnment provided by Dr.

Foster. The claimant’s attorney is entitled to a fee for

| egal services pursuant to Ark. Code Ann. 811-9-715(a)(Repl.
2002). For prevailing on appeal to the Full Conm ssion, the
claimant’s attorney is entitled to an additional fee of five
hundred dollars ($500), pursuant to Ark. Code Ann. 811-9-
715(b) (2) (Repl . 2002).

_ 1T 1S SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner

Comm ssi oner McKi nney di ssents.



