BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F211780

KENNETH NEESE,

EMPLOYEE CLAI MANT

C. BEAN TRANSPORT,

EMPLOYER RESPONDENT NO. 1
COVPENSATI ON MANAGERS, | NC. ,

| NSURANCE CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

OPI NI ON FI LED JUNE 2, 2005

Upon review before the FULL COWM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE EDDI E H WALKER, JR.,
Attorney at Law, Fort Smth, Arkansas.

Respondents No. 1 represented by t he HONORABLE WALTER
MJURRAY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE JUDY RUDD,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned in part and
reversed in part.

OPI Nl ON AND ORDER

Respondent No. 2 appeal s and Respondent No. 1 cross-
appeal s an adm nistrative law judge' s opinion filed Apri
16, 2004. The admi nistrative |aw judge found that the
cl ai mant proved he was entitled to additional tenporary

total disability conpensation through Septenber 18, 2003.
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The adm nistrative | aw judge found that Respondent No. 1
controverted the claimant’s entitlement to a 15% anat om ca
I mpai rment rating. The administrative |aw judge found that
the claimant proved he was entitled to wage-loss disability
in the amount of 5% in addition to the 25% wage-| oss
di sability accepted by Respondent No. 2. The admnistrative
| aw judge found that Respondent No. 2 controverted the
claimant’s entitlenment to 25% wage-1o0ss disability.

After reviewing the entire record de novo, the Ful
Comm ssion affirns in part and reverses in part the opinion
of the adm nistrative |aw judge. The Full Comm ssion
affirms the admnistrative |aw judge’'s award of tenporary
total disability conpensation, and we affirmthe
adm nistrative law judge' s finding that Respondent No. 2,
Second I njury Fund, controverted the claimant’s entitl enent
to 25% wage-| oss disability. The Full Conm ssion reverses
the adm nistrative |aw judge’s finding that the clai nant
proved he was entitled to wage-loss disability in the anount
of 5% in addition to the 25% wage-| oss disability accepted
by Respondent No. 2, and we reverse the adm nistrative | aw

judge’s finding that Respondent No. 1 controverted the
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claimant’s entitlenent to the 15% anat om cal i npairnent
rating.
. H STORY

Kenneth L. Neese, age 46, testified that he did not go
past the ninth grade in school but received a GED in the
U S. Navy. M. Neese testified that he had worked in the
areas of sheet netal, construction, and welding. The
claimant testified that he sustained an injury in
approxi mately 1991, and that he afterward received training
to beconme a truck driver. The claimnt agreed on cross-
exam nation that he did not return to work for several years
following the 1991 injury.

The claimant testified that he began working for C.
Bean Transport, Inc. in January 2000. The cl ai mant
described his duties as driving a truck, occasionally
assisting in unloading freight, and vehicl e nmai ntenance.
The parties stipulated that the claimant sustained a
conpensable injury to his |low back on July 11, 2002. The
claimant testified that while pulling a handle to rel ease
pins on a trailer, “I pulled thema couple of tinmes and |

went and gave them a doubl e handful big yank, and when
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di d, something gave away in ny back.” The parties

stipulated that “nedi cal expenses have been paid by

Respondents No. 1 to about April 2003.”
On May 7, 2003, Dr. Anthony L. Capocelli, Jr.
t he claimant a 15% whol e person i npairnent rating.
claimant’s attorney wote to an adjuster with the
respondent-carrier on May 19, 2003:
Encl osed you will find a copy of a May 7,
|l etter fromDr. Capocell

assessing M. Neese at 15% i npairnent rat
t he whol e person.

assi gned

The

2003

ing to

Pl ease initiate paynent of permanent parti al

disability benefits based upon

the 15% i npairnent rating unless the respondent’s

(sic) are controvering (sic) M. Neese's

entitlement to permanent partial disability
benefits.

Al so, | hereby request that you specifically

advi se me whether the respondent’s admt liability

for a 15% inpairnment to the body as a whol e
regarding M. Neese's injury at C. Bean Transport.

Dr. Cappocelli reported on Septenber 18, 2003:

He is status post |unbar fusion surgery i

n January

of 2003 foll owed by |ast seeing himin March of
2003 at which tine we had reconmended that the
patient undergo a course of physical therapy. At
that time we felt he had significant pain

medi cati on and t hough his x-rays | ook qui
his synptons certainly pronpted the need
further physical therapy etc...

te good
for
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At this point he is going for a plain x-ray of the
| unbar spine today and if that study | ooks
reasonabl e then I am going to discharge himfrom
ny care in the belief that there is really nothing
further that | can do for him He at this point
has a 15% whol e person inpairnent based on the two
| evel procedure, second operation, status post
fusion wth sonme brief residual rigidity. 1In
regards to MM, | do not think that the patient is
at M at this point and it would be ny thought
that he is likely to require a significant

period of tinme in treatnent to reach that point.
From ny perspective this is best done by a PM&R or
a chronic pain specialist and I will not at this
poi nt issue final work restrictions and woul d
suggest that that ultimtely be decided by a
subsequent physician who will handle his chronic
treatment. At this point | feel that there is no
further need for intervention by us if his current
x-rays | ook good today and at this point I wll

di scharge himfromny care.

The parties deposed Dr. Cappocelli on Septenber 30,

2003.

Dr. Capocelli testified that he had perforned a

“mul til evel fusion” on the claimant. The claimant’s

attorney questioned Dr. Capocelli:

Q Wiat restrictions, in your opinion, should M.
Neese observe at this point, as far as his
physical activities are concerned?

A. | would think that in terns of physical
activity, there’s a maxi mal amount of lifting that
he woul d do woul d be no nore than 20 pounds,
occasionally, during a day, at max, and that would
be fromthe armto the shoulder - waist to

shoul der kind of lifting, with no bending,
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squatting, you know, routinely over - constantly
over a day, no clinbing or anything along those
lines. | would probably grade himin the light to
sedentary work | evel, at best.

Q And are those Iimtations placed upon himas a
result of his job-related injury that occurred in
July of 2002?

A. They are.

A pre-hearing conference was held on Cctober 3, 2003,
and a pre-hearing order was filed on Cctober 7, 2003. The
parties stipulated, “Respondents No. 1 have accepted and are
paying a 15 percent inpairnment rating.”

The cl ai mant cont ended, anong ot her things, that he was
entitled to “tenporary total disability benefits fromthe
date they were termnated in April until Septenber 18, 20083.
The cl ai mant contended that Dr. Capocelli’s inpairnent
rating does not end the claimant’s healing period. Rather,
the inpairnent rating was assessed in order to show that the
claimant’ s permanent inpairnment will be at |east 15 percent.
The claimant’s tenporary total disability benefits were
term nated by the insurance carrier and as a result the

claimant’s treating surgeon, Dr. Capocelli, was requested to

express an opinion in regard to the clai mant’ s per manent
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i mpai rment wit hout addressing whether the claimant has in
fact reached the end of his healing period. The claimant
contends that he was still under active nedical treatnent
when the respondents term nated his benefits and when the

I mpai rment rating was assessed. The claimant contends that
a permanent inpairnment rating was faxed to the insurance
conpany on May 19, 2003, and that if they had not initiated
paynment in regard to that inpairment rating within fifteen
(15) days of their receipt of that rating they have
controverted all permanent disability in this case. The

cl ai mant contends that any tenporary total disability
benefits not previously paid have been controverted because
the respondents arbitrarily ended the claimnt’s tenporary
total disability paynments while the claimnt was still under
active medical treatnent.”

Respondent No. 1 contended that it had paid al
benefits for which the claimnt was entitled. Respondent
No. 2 contended that it would “state its contentions at a
| ater time.”

According to the pre-hearing order, the parties agreed

tolitigate the follow ng issues:
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1. Additional nedical

2. Additional tenporary total disability from

April 2003 to Septenber 18, 2003.

3. \Wage |l oss over the 15 percent inpairnent

rating.

4. Second Injury Fund liability.

5. Attorney’'s fees to include a fee on the 15

percent inpairnment rating.

The record indicates that on Decenber 4, 2003,
Respondent No. 1 provided a set of answers to
I nterrogatories propounded by Respondent No. 2. Respondent
No. 1 copied the answers to the adm nistrative |aw judge and
the claimant. Respondent No. 1 indicated in its Answers
that it accepted “a 15% degree of disability,” and that
“Respondent No. 1 has paid PPD to the Cl aimant a total of
$4,736.00 at a rate of $296.00 for twelve weeks and $592. 00
for two weeks.” Further, “Respondents No. 1 contend that
Claimant is not entitled to any additional nedical or
i ndermity benefits.”
The post-hearing record contains two copies of an ORDER

FI LED DECEMBER ., 2003. One copy of the Order was

stanped “Recei ved” by the Comm ssion on Decenber 16, 2003
and was signed by all the attorneys of record but not the

adm nistrative |law judge. The adm nistrative |aw judge
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signed a second copy of the Order, which copy was signed by
counsel for the claimant and Respondent No. 1 but not
counsel for Respondent No. 2, Special Funds. Both copies of
the Order contained the follow ng identical relevant

| anguage:

6. The C aimant has sustai ned a 15% per nanent

I npai rment to the body as a whole as a result of
his July 11, 2002 back injury and Respondent No. 1
shal | pay permanent partial disability benefits
for a period beginning at |east as early as

Cct ober 1, 2003 and continuing until 67.5 weeks of
permanent partial disability benefits have been
pai d.

7. Al issues not specifically resolved by the
findings set forth in this Order are specifically
hel d in abeyance. Said issues, including but are
not necessarily limted to, the Claimnt’s
entitlement to additional tenporary total
disability benefits, wage |oss disability and
entitlement to attorney’s fees on any benefits

not paid prior to the Pre-Hearing Order that was
filed in this case on June 26, 2003.

Heat her Nayl or, a vocational rehabilitation consultant,
provi ded a Vocational Evaluation for AWC Special Funds on
February 4, 2004:

Based on the review of the records that | received
to date, it is ny opinion the (sic) M. Neese
could return to the workforce in certain
Light/Sedentary jobs. M. Neese is 45 years old
and coul d be expected to work for about another 20
years until his usual retirenent age. His
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physi cian has stated that he nmay continue to
i nprove froma physical standpoint over tine.

Al t hough he | acks significant transferable skills
to the Light/Sedentary work categories, it is ny
opi nion that he could be expected to return to

the workforce in unskilled/ sem-skilled
occupations, entry level, which would only require
a short denonstration or a short anount of on-the-
job training in order to perform (exanples of jobs
noted in this report). If M. Neese is interested
in receiving vocational /return-to-work assistance,
| am available to assist himwth this process.
Such vocational services could include: resune
devel opnent, job search assistance, |abor market
research, job search skills training, and

i nterview skills training.

The attorney for Respondent No. 2, Special Funds, wote
to the adm nistrative |aw judge on February 12, 2004:

Unfortunately, Eddie advised ny office Monday that
our settlenent attenpts in this case were unlikely
to be successful. Consequently, the Second Injury
Fund is accepting 25% functional disability in
this claim It is our position that due to
Respondent No. 1's delays in supplying requested
di scovery and the parties’ settlenent

negoti ati ons, the Second Injury Fund has not
controverted this claim

Pursuant to the Decenber, 2003 Agreed O der
Respondent No. 1 is paying out the 15% rating as
of COctober 1, 2003. According to our

cal cul ati ons, Respondent No. 1 will pay out on
Oct ober 15, 2005, at which tine the Second Injury
Fund wi Il assune paynent of its 25% functi onal
disability liability. The Fund respectfully
requests the parties to pronptly advise if the
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Cct ober 15, 2005 payout date does not correspond
with their cal cul ations.

Attached is the Second Injury Fund s hearing

exhi bit packet. Included in the nmedical exhibit
packet is a February 4, 2004 vocational eval uation
performed by Heat her Nayl or, which the Second
Injury Fund intends to introduce.

Pursuant to the nedical records, Dr. Capocelli’s
deposition, and Rehab Managenent, Inc.’s
vocational evaluation, it is the Second Injury
Fund’s position that the clainmnt is not
permanent|ly and totally disabl ed.

By fax copy of this letter, | am advising the
parties of the Second Injury Fund's position and
provi ding a copy of the vocational eval uation
nment i oned above.

A hearing was held on February 19, 2004. The cl ai nant
testified that he was “a heal thy, productive person” before
t he conpensable injury but becane “a total weck” afterward.
The claimant testified that he cannot sit still for nore
than 20 m nutes, cannot lift nore than approximately 10
pounds, cannot sleep very well, and is depressed. The
claimant testified on direct exam nation:

Q Do you know of any job that you could perform
in your present physical condition on a regul ar
basi s?

A. None that I'’maware of, sir.

Q Can you go a full eight hours at a tine
wi t hout having to lay down and rest?
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A. No, sir.

Q And what would cause you to have to |ay down
and rest?

A.  The disconfort and the pain.

Q How long would you need to lay down? |If your
pain got so bad that you needed to get off your
feet and |lay down, how | ong would you need to | ay
down?

A If it was really bad 1'd have to lay there for
along time.... Two hours or nore, three hours.

The adm nistrative | aw judge found, in relevant part:

6. Respondents No. 1 have accepted and are paying
a 15 percent inpairnent rating.

7. The Second Injury Fund has accepted a 25
percent disability above the claimant’s 15 percent
I mpai rment rating.

8. The claimant has proven by a preponderance of
the evidence that he is entitled to additional

nmedi cal treatnment for his conpensable injury.

See di scussi on above.

9. The claimant has proven by a preponderance of
the evidence that he is entitled to tenporary
total disability fromhis |ast benefit check in
April 2003 through Septenber 18, 2003. See

di scussi on above.

10. The claimant has proven by a preponderance of
the evidence that he is entitled to additional
wage |l oss in the amount of 5 percent over and
above his inpairnent rating of 15 percent and the
25 percent disability which the Second I njury Fund
has accepted. See discussion above.

11. The Second Injury Fund is liable for an
additional 5 percent wage |oss disability based on
this claimant’s limted education, limted
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transferrable job skills and his physical

i mpairment. Al so see discussion above.

12. The claimant’s attorney is entitled to a
controverted fee on the 15 percent i npairnent

whi ch Respondents No. 1 controverted but
subsequent|ly accepted. The claimant’s attorney is
also entitled to the maxi num statutory attorney’s
fee on the 30 percent disability which the Second
Injury Fund is responsible for paying.
Respondents No. 1 are al so responsible for paynent
of the maximum statutory attorney’s fee on the
tenporary total disability benefits awarded
herein. See discussion above.

Respondent No. 2, Second Injury Trust Fund, appeals to
the Full Comm ssion. Respondent No. 2 states “2. That the
April 16, 2004 Adm nistrative Law Judge Opinion finding the
Second Injury Fund liable for an additional 5%
functional /wage | oss disability benefits in excess of the
25% previously accepted by the Second Injury Fund is
contrary to the law and facts and is not supported by a
preponderance of the evidence. 3. That the April 16, 2004
ALJ opinion finding the Second Injury Fund liable for an
attorney fee on the 25% functional /wage | oss disability it
accepted prior to the hearing is contrary to the |aw and
facts and is not supported by a preponderance of the
evi dence.” Respondent No. 1, the respondent-enpl oyer,

cross-appeals the admnistrative | aw judge’'s finding “that



Neese - F211780 14

they controverted Claimant’s entitlenent to a 15% i npai r ment
rating as well as the corresponding award of attorney’'s fees
based t hereupon.”

1. ADJUDI CATI ON

A. Tenporary disability

Tenporary total disability is that period within the
healing period in which the enpl oyee suffers a total

incapacity to earn wages. Ark. State Hw. Dept. v.

Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The

adm nistrative law judge found in the present matter, “The
cl ai mant has proven by a preponderance of the evidence that
he is entitled to tenporary total disability fromhis |ast
benefit check in April 2003 through Septenber 18, 2003.”
Counsel for Respondent No. 1 states that the claimant “was
within his healing period until Septenber 18, 2003.~

Despite Respondent No. 1's statenent that the clai mant

remai ned within his healing period until Septenber 18, 2003,
the Full Comm ssion notes the parties’ stipulation that

medi cal expenses were not paid after April 2003. The

cl ai mant contended at the pre-hearing conference that he was

entitled to tenporary total disability conpensation fromthe
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time it was termnated in April 2003 until Septenber 18,
2003. The Full Comm ssion finds that the claimant proved he
remained within his healing period and was totally

i ncapacitated to earn wages from April 2003 through
Septenber 18, 2003. W therefore affirmthe adm nistrative
| aw judge’s award of additional tenporary total disability
conpensation, and we find that Respondent No. 1 controverted
the claimant’s entitlenment to tenporary total disability.

B. Anatonical | npairnment/ Controversion

The adm nistrative | aw judge found, “The clainmant’s
attorney is entitled to a controverted fee on the 15 percent
i mpai rment whi ch Respondents No. 1 controverted but
subsequent|ly accepted.” The Full Conmm ssion reverses this
finding. Ark. Code Ann. 811-9-715(Repl. 2002) provides:

(a)(1) (A Fees for legal services rendered in
respect of a claimshall not be valid unless
approved by the Wrkers’ Conpensati on Conm ssi on.
(B) Attorney’ s fees shall be twenty-five percent
(25% of conpensation for indemity benefits
payable to the injured enpl oyee or dependents

of a deceased enpl oyee. ..

(2) (A) Whenever the comm ssion finds that a claim
agai nst the Treasurer of State, as custodi an of
the Second Injury Trust Fund, or as custodi an of
the Death and Permanent Total Disability Trust
Fund, has been controverted, in whole or in part,
t he conm ssion shall direct that fees for |ega



Neese - F211780 16

services be paid fromthe fund, in addition to
conpensati on awarded, and the fees shall be
all owed only on the anmount of conpensation
controverted and awarded fromthe Fund.

(B)(i) In all other cases whenever the conmm ssion
finds that a claimhas been controverted, in whole
or in part, the conm ssion shall direct that fees
for legal services be paid to the attorney for the
claimant as follows: One-half (Y2 by the enpl oyer

or carrier in addition to conpensation awarded;
and one-half (Y3 by the injured enpl oyee or
dependents of a deceased enpl oyee out of
conpensati on payable to them

(i1) The fees shall be allowed only on the anobunt

of conpensation for indemity benefits
controverted and awar ded.

One of the purposes of the attorney’'s fee statute is to

put the econom c burden of litigation on the party that

makes |itigation necessary. Brass v. Weller, 23 Ark. App.

193, 745 S.W2d 647 (1988). \Wiether or not a particul ar
claimis controverted is a question of fact for the

Commi ssion. Alum num Co. of Anerica v. Henning, 260 Ark.

699, 543 S.W2d 480 (1976). It is well-settled that the
nmere failure of an enployer to pay conpensation benefits
does not anount to controversion, especially in instances

when the carrier accepts the injury as conpensable and is

attenpting to determne the extent of disability. Hanrick

v. The Colson Conpany, 271 Ark. 740, 610 S.W2d 281 (1981).
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The mere fact that a respondent investigates a claimprior
to admtting liability does not require a finding of

controversion. Stucco, Inc. v. Rose, 52 Ark. App. 42, 914

S.W2d 767 (1996).

The Full Comm ssion finds in the present matter that
Respondent No. 1 did not controvert the 15% anatom cal
rating assessed by Dr. Cappocelli. The parties stipul ated
that the claimant sustained a conpensable injury on July 11,
2002, and Respondent No. 1 initially provided benefits. Dr.
Cappocel I'i assigned a 15% anatonical inpairment rating on
May 7, 2003. The clainmant’s attorney corresponded with the
respondent-carrier on May 19, 2003 and requested that
permanent partial disability paynents begin. W recognize
t hat Respondent No. 1 did not pay the 15%rating until on or
about Cctober 1, 2003. Neverthel ess, the expert testinony
of Dr. Cappocelli in Septenber 2003 indicated that the
clai mant had remained within his healing period during that
time. “Permanent inpairnment” has been defined as any
per manent functional or anatom cal |oss remaining after the

enpl oyee’ s healing period has ended. Johnson v. General

Dynamics, 46 Ark. App. 188, 878 S.W2d 411 (1994).
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Respondent No. 1 would not be liable to begin paying
permanent partial disability while the clainmant renai ned
wi thin his healing period.

Dr. Cappocelli wote on Septenber 18, 2003 that he
woul d di scharge the claimant fromhis care. Dr. Cappocelli
testified on Septenber 30, 2003 that the claimant was at
maxi mum nmedi cal i nprovenent. Respondent No. 1 began paying
permanent partial disability on or about Cctober 1, 2003.

At the pre-hearing conference held on Cctober 3, 2003, the
cl ai mant contended that he was entitled to tenporary total

di sability conpensation until Septenber 18, 2003. The
claimant did not contend that he was entitled to an award of
permanent partial disability. The preponderance of evidence
t herefore does not denonstrate that the instant claimant
required the services of an attorney in order to defend his
right to receive pernmanent partial disability in accordance

with Dr. Cappocelli’s 15%rating. See, Henning, supra;

Cagl e Fabricating & Steel, Inc. v. Patterson, 43 Ark. App.

79, 861 S.W2d 114 (1993).

C. \Wage Loss/ Controversion
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The adm nistrative | aw judge found, “The clai mant has
proven by a preponderance of the evidence that he is
entitled to additional wage loss in the anbunt of 5 percent
over and above his inpairnment rating of 15 percent and the
25 percent disability which the Second Injury Fund has
accepted.” The Full Conm ssion reverses this finding. 1In
considering clains for permanent partial disability benefits
in excess of the enployee’ s percentage of permanent physical
i mpai rment, the Conmission nmay take into account, in
addition to the percentage of permanent physical inpairnent,
such factors as the enpl oyee’s age, education, work
experience, and other matters reasonably expected to affect
his earning capacity. Ark. Code Ann. 811-9-522(b)(1).

Respondent No. 2, Second Injury Fund, does not contend
that it is not liable for the claimant’s wage-| oss
disability pursuant to Ark. Code Ann. 811-9-525. Respondent
No. 2 instead argues that the claimant is not entitled to an
addi ti onal 5% wage-loss disability in addition to the 25%
wage-1 oss disability Respondent No. 2 has now accepted. The

preponderance of evidence in this matter, with regard to
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wage-1 oss disability, supports the argunent of Respondent
No. 2.

The claimant is only age 46 and obtai ned a general
education diploma while serving in the Navy. The cl ai mant
has a diverse work history, which includes sheet netal work,
construction, welding, and truck driving. The parties
stipulated that the clai mant sustained a conpensable | ow
back injury in July 2002. Followi ng a |unbar fusion, Dr.
Cappocel I'i subsequently assigned the claimant a 15%
anatom cal inpairnment rating, which is being paid by
Respondent No. 1. Dr. Cappocelli testified at deposition
that he would rate the claimant “in the light to sedentary
work | evel, at best.” |In February 2004, a vocati onal
rehabilitation consultant attenpted to assist the clai mant
by identifying several jobs within the claimnt’s
i ght/sedentary physical restrictions. Yet the claimnt
adm tted at hearing that he had not sought any enpl oynent
wi thin his physical restrictions. W do not find credible
the claimant’s testinony that he was physically unable to
pursue any enploynment at all. The evidence denonstrates

that the claimnt was not notivated to find enpl oynent, and
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this lack of notivation inpedes our assessnent of the anount

of the claimant’s wage-loss disability. Ellison v. Therm
Tru, 71 Ark. App. 410, 30 S.W3d 769 (2000).

Based on the claimant’s relatively young age, his
di verse work experience and training, and the claimnt’s
| ack of notivation to find work within his physical
restrictions, the Full Conmm ssion finds that the clai mant
did not prove he was entitled to wage-loss disability
greater than the 25% anount now accepted by Respondent No.

2. We therefore reverse the admnistrative | aw judge’s
award of additional wage-loss disability in the anmount of
5%

Finally, the Full Conmm ssion affirns the adm nistrative
| aw judge’s finding that Respondent No. 2 controverted the
claimant’s entitlement to wage-loss disability in the anount
of 25% The parties stipulated that the clai mant sustai ned
a conpensable injury in July 2002. Respondent No. 1
accepted and began paying a 15% anatom cal inpairnment rating
after the end of the claimant’s healing period. A pre-
heari ng conference was held on October 3, 2003. Pursuant to

the pre-hearing conference, the parties agreed to “litigate”
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the issues, “3. Wage |oss over the 15 percent inpairnment
rating. 4. Second Injury Fund liability.” The record
contains a series of correspondence between the attorneys
for Respondent No. 1 and Respondent No. 2 in Decenber 2003
and January 2004. Respondent No. 2 argues that it was
relying on the discovery efforts of Respondent No. 1 in
order to make a decision regarding whether or not to
ultimately accept responsibility for wage-loss benefits.
The Conmi ssion is unable to determ ne why anot her
Respondent’s di scovery efforts or |lack of discovery would
affect the Fund’s ability to determ ne whether or not to
accept a claimfor wage | oss.

Mor eover, the Full Comm ssion notes Respondent No. 2's
agreenment with the Order signed by the parties and filed in
Decenber 2003, which Order expressly indicated that one of
the issues yet to be resolved was the claimant’s entitl enent
to wage-loss disability. On February 12, 2004, one week
before the schedul ed hearing before an adm nistrative | aw
j udge, Respondent No. 2 indicated that it was accepting “25%

functional disability inthis claim”
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The Arkansas Court of Appeals has recently affirned the
Comm ssion in a simlar matter where we found that if the
cl ai mant had not retained an attorney, then the cl ai mant
i kely woul d not have obtai ned any award for wage-| oss

disability. See, Lee v. Alcoa Extrusion, Inc., CA 04-591

(Ark. App. 1-26-05). The Full Conmi ssion |ikew se
determnes in the instant matter that if the claimant had
not retained an attorney, he |likely would not have received
t he 25% anmount eventual ly accepted by Respondent No. 2. CQur
decision in this regard primarily lies on the parties’
listing for “litigation” the claimant’s entitlenent to any
wage-1oss disability, in addition to Second Injury Fund
l[iability. The Full Conm ssion does not find that
Respondent No. 2's efforts to settle the case require a

finding of controversion. See, Lanbert v. Baldor Electric,

44 Ark. App. 117, 868 S.W2d 513 (1993).

Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms in part and reverses in part the
opi nion of the adm nistrative |aw judge. The Ful
Comm ssion affirns the adm nistrative | aw judge’s award of

tenporary total disability conpensation fromthe tinme of the
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claimant’s “last benefit check in April 2003 through
Septenber 18, 2003.” We find that Respondent No. 1
controverted the claimant’s entitlenment to this period of
tenporary total disability conmpensation. The Ful

Conmi ssion reverses the adm nistrative | aw judge’s finding
t hat Respondent No. 1 controverted the claimant’s
entitlement to the 15% anatom cal inpairment rating. The
Ful | Comm ssion reverses the adm nistrative | aw judge’s
finding that the clainmant proved he was entitled to “wage
|l oss in the amount of 5 percent over and above his

i mpai rment rating of 15 percent and the 25 percent

di sability which the Second Injury Fund has accepted.” W
find that the claimant proved he was entitled to wage-| oss
disability in the anmount of 25% and that Respondent No. 2,
Second I njury Fund, controverted the claimant’s entitl enent
to the award of wage-loss disability. The claimant’s
attorney is entitled to fees for |egal services pursuant to
Ark. Code Ann. 811-9-715(Repl. 2002). For prevailing in
part on appeal to the Full Conm ssion, the claimnt’s

attorney is entitled to an additional fee of five hundred
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dol l ars ($500), pursuant to Ark. Code Ann. 811-9-
715(b) (2) (Repl . 2002).
I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

Comm ssi oner Turner concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

| concur in part and dissent in part fromthe
principal opinion. Specifically, | concur with the
finding that Respondent No. 2 liable for attorney’s fees
on the wage-l oss award because it controverted the
claimant’s entitlenent to those benefits. | dissent,
however, fromthe reduction of claimant’s wage-| oss
disability award and the finding that Respondent No. 1
did not controvert the claimant’s entitlenent to the 15%
i mpai rment rating.

| find that the claimant is entitled to at
| east the 30% wage | oss disability awarded to him by the
Adm ni strative Law Judge. The clainmnt’s past work

hi story invol ved heavy manual |abor both as a wel der and
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as a truck driver. \Wile the principal opinion notes
that the claimant has a “diverse work experience and
training,” the claimant’s current physical limtations,
which is in the light to sedentary range, clearly
precludes himfromengaging in his past jobs. Further,
it should al so be noted that the claimant has no post
hi gh school education or vocational training except as a
truck driver. Wile the claimnt appears to be
intelligent and has previously held managenent
positions, and is not permanently and totally disabl ed,
it is obvious that his potential wage earning vocations
have been substantially narrowed. Consequently, it
woul d be very difficult for himto find enpl oynent
conparable to his pre-injury salary. 1In this regard, it
shoul d be noted that the clainmant was earning a salary
sufficient to entitle himto receive benefits at the
maxi nrum di sability rate. 1, therefore find that the
award of 30% wage | oss disability should be affirmned.

| also find that Respondent No. 1 is obligated
to pay the claimant an attorney’ s fee based upon its

failure to pronptly pay the inpairnment rating from Dr.
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Capocel li. The respondent was aware that Dr. Capocell
opi ned that, when reaching the end of his healing
period, the claimnt would be entitled to an inpairnent
rate of 15%to the body as a whole. Further, the
respondent had taken the position that the clai mant was
at the end of his healing period in April 2003. Dr.
Capocel li advised themin witing and in his deposition
of Septenber 30, 2003 that the claimnt was at the end
of his healing period on Septenber 18, 2003. However,
the respondent did not formally accept liability for

per manent i npairnent benefits until Decenber 2003. The
respondent has not provided any rationale or basis for
not instituting paynment based upon this inpairnent
rating. Further, their refusal to provide the clai mant
any sort of disability benefits after April 2003,
necessitated the claimant to hire an attorney and
pursuing this matter to litigation. Accordingly, I find
that the this respondent forced this case into
litigation and shoul d bear the responsibility for paying

the claimant’s attorney’s fees.
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For these reasons, | concur in part and

di ssent in part.

SHELBY W TURNER, Comm ssi oner

Comm ssi oner MKi nney di ssents.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| respectfully concur in part and dissent in
part fromthe majority opinion. I concur with that part
of the majority opinion wherein the majority reversed
the Adm nistrative Law Judge’s award of 5% wage | oss
disability in addition to the 25% wage | oss disability
accepted by Respondent No. 2. Furthernore, | concur with
the majority finding that Respondent No. 1 did not
controvert the claimant’s entitlenent to the 15%
anatom cal inpairnment rating. However, | nust dissent
fromthat portion of the majority opinion wherein the
majority affirns the Adm nistrative Law Judge’ s finding
that the Second Injury Fund has controverted the

claimant’s entitlement to 25% wage | oss disability.
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In reference to the latter, in a letter dated
August 5, 2003, the Fund acknow edged that it had been
joined as a party to this claimand stated that it had
initiated discovery on that sane date. On Septenber 16,
2003, the Fund formally requested that a hearing
schedul ed for Septenber 25, 2003 be continued due to the
claimant’ s and Respondent No. 1's failure to respond to
the Fund’s request for discovery. In a letter dated
Sept enber 19, 2003, M. Mirray apol ogetically
acknow edged his failure to notify the Fund of a
deposition scheduled with Dr. Capocelli for Septenber
oth whi ch consequently, was reschedul ed. The record
I ndi cates that the claimant’s attorney, M. Eddie
Wal ker, mailed Claimant’s Answers to Interrogatories and
Request for the Production of Docunents to the Fund on
Sept enber 19, 2003. In that letter, M. Wil ker stated
his objection to the schedul ed hearing bei ng post poned
due to the Fund having not received requested discovery.
The claimant’s counsel further stated, “Also, a review
of ny file indicates that M. Mirray sent Judy Joll ey,

Speci al Funds Admi nistrator, a copy of nedical records
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on July 9, 2003. Additionally, | sent Ms. Rudd

aut hori zations for release of nmedical information and
soci al security information on August 20, 2003.” In
response to these statenents, Fund attorney, Judy Rudd,
wr ot e:

M. Wl ker’s discovery responses
arrived in this office at
approximately 4:00 p.m, Friday,

Sept enber 19, 2003. [l ess than seven
days before the schedul ed hearing. ]
... Respondent No. 1 joined the
Second Injury Fund as a party to
this claimon August 4, 2003.

Al t hough the joinder letter is
nysteriously dated July 9, 2003, it
was not received in this office
until August 4, 2003. The Second
Injury Fund pronptly accepted

j oi nder based upon the docunentation
recei ved and propounded di scovery on
both clai mant’s and Respondent
No.1's attorneys. Respondent No. 1
has yet to respond to the Second
Injury Fund' s requests. ...Wthout
conpl eti on of discovery, the Second
Injury Fund is unable to state its
contentions in this matter.

On Decenber 5, 2003, M. Miurray responded to a
letter fromthe previous day fromthe Fund' s attorney
regardi ng discovery. In his letter, M. Mrray expl ai ned

that his reason for delay in responding to the Fund s
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requests for discovery was due to his difficulty in
obt ai ni ng out-of-state nedical records. M. Mirray
requested that the claimant’s attorney, M. Eddie

Wal ker, “make every effort to obtain those records since
he represents the claimant.” In correspondence dated
Decenber 9, 2003, M. Wal ker agreed to hold other issues
I n abeyance if Respondent No. 1 would stipulate that the
cl ai mant sustai ned a 15% permanent inpairnent due to his
conpensabl e injury, for which the respondent carrier
woul d pay pernmanent partial disability benefits.
Respondent No. 1 agreed to these ternms and on or about
Decenber 10, 2003, an O der was entered reflecting the
sanme. Because of Respondent No. 1's continued difficulty
in obtaining the claimant’s medical records, the Fund’ s
di scovery renmi ned inconplete until January 9, 2004,
when it was agreed that there were no ot her nedical
records to be provided. Unsuccessful settlenent
negoti ati ons commenced shortly thereafter between the
claimant and the Fund. Finally, in correspondence dated
February 12, 2004, the Fund advi sed the Adm nistrative

Law Judge that it was accepting a 25% wage | oss
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disability in this claim with paynents to begin at the
time of Respondent No. 1's payout date. Presently,
respondent No. 1's | ast benefit paynent was schedul ed
for paynent on January 16, 2005.
Arkansas Code Annotated 811-9-715(2) (A

provi des that the Second Injury Fund is responsible for
paynent of an attorney fee “whenever the comm ssion
finds that a claimagainst the ... Second |Injury Trust
Fund ... has been controverted in whole or in part.

" Moreover, the question of whether or not a claimis

controverted is one of fact to be determ ned by the

ci rcunst ances of each particular case. New Hanpshire

Ins. Co. v. Logan, 13 Ark. App. 116, 680 S.W2d 720

(1984); See al so, Buckner v. Sparks & Second Injury

Fund, 32 Ark. App. 5, 794 S.W2d 623 (1990); citing
Walter v. Southwestern Bell Tel ephone Co., 17 Ark. App.

43, 702 S.W2d 822 (1986). The facts in this claimdo
not support a finding that the Fund controverted the
claimant’ s 25% wage | oss functional disability benefits
for the followi ng reasons. First, the record reveal s

that the Second Injury Fund accepted liability in a
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timely manner upon conpletion of discovery. Wether or
not the Fund knew in late July or early August of 2003
that it had been joined in this claim the record
clearly reflects that upon being certain of joinder, the
Fund pronmptly initiated discovery. Thereafter, the Fund
made diligent efforts to obtain discovery and, through
no fault of its own, did not conplete its discovery

until January 9, 2004. The Arkansas Court of Appeals

said in Buckner, supra, that discovery is a legitimte
and necessary tool for investigation of any claimto
whi ch the Fund has been nade a party. Moreover, the
Fund’ s participation in discovery efforts does not nean
that is has controverted a claim Specifically, the
Court of Appeal s stated:

Filing interrogatories and
participating in the taking of
depositions are nethods of gathering
information for the investigation

t he Fund nust nmake in any case in
which it has been made a party.

O herwi se, it has no know edge about
the matter. This investigation does
not nmean that the claimis
controverted by the Fund. Buckner,

supra.
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Respondent No. 1 mamintains that it had
difficulty obtaining out-of-state nedical records. The
evi dence reveal s that Respondent No. 1's attorney nade
an effort to provide the Fund with at |east partial
di scovery, and that he requested assistance fromthe
claimant’ s attorney in obtaining nmedical records. The
claimant’ s attorney, on the other hand, provided the
Fund with authorization to obtain their own nedical
records. Although the Conm ssion does not have to adhere
to the Arkansas Rules of Civil Procedure, the claimant’s
attorney having provided nedical releases did not excuse
himfromfurnishing tinely responses to di scovery
requests. Regardless of the reasons for the discovery
del ays, the record indicates that the Fund' s di scovery
process was not conpleted until January 9, 2004, after
which tinme the Fund pronptly began settl enent
negoti ati ons. Furthernore, the record confirns that when
the Fund was unable to obtain a settlenent contribution
from Respondent No. 1 by January 27, 2004, it made an
i ndi vidual offer of settlenent to the claimant. In the

case of Lanbert v. Baldor Electric,44 Ark. App. 117, 868
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S.W2d 513 (1993), the Arkansas Court of Appeals

recogni zed that the Second Injury Fund may pursue a
settlement w thout controverting a claim In that case,
the claimant argued that attorney’ s fees should have
been awarded agai nst the Second Injury Fund or the

enpl oyer because the Second Injury Fund controverted the
claimby entering into settlement negotiations. Although
in Lanbert it was undi sputed that the Second I njury Fund
acknow edged permanent and total disability inmediately
after the claimnt requested a hearing before the

Comm ssion, the claimnt argued that the Second Injury
Fund's failure to admt to the conpensability of the
claimprior to a request for a hearing constituted a
controversion of the claim The Court of Appeals found
that the Second Injury Fund had entered into legitimte
settlement negotiations with the claimant, and that it
had not controverted the claimant’s claim Likew se, in
the instant case the Fund's failure to either admt to

t he claimor announce controversion prior to its
accepting liability does not constitute controversion.

In this case, the Fund accepted 25% wage loss liability
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after its attenpt to pursue a joint settlenment agreenent
wi th Respondent No. 1 failed. The Arkansas Suprenme Court
has agreed with the Conm ssion’s assertion that such
settl enent negotiations should be encouraged to avoid

needl ess litigation. Lanbert, supra. The Second Injury

Fund correctly asserts that its attenpts to avoid
needl ess litigation through the pursuit of settlenent
shoul d not be penalized wth an award of attorney fee
against it for the 25% functional wage |oss disability
it accepted. For these reasons, the Fund did not
controvert the claimant’s entitlenment to 25% disability.
Based upon the above and foregoing, |
respectfully concur in part and dissent in part with the

maj ority opinion.

KAREN H. McKI NNEY, Conm ssi oner



