
BEFORE THE ARKANSAS WORKERS’ COMPENSATION COMMISSION

CLAIM NO. E905523

KENNETH McDONALD,
EMPLOYEE              CLAIMANT

BATESVILLE POULTRY EQUIPMENT,
EMPLOYER       RESPONDENT

FREMONT COMPENSATION INSURANCE
INSURANCE CARRIER       RESPONDENT

ORDER FILED AUGUST 30, 2005

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by HONORABLE RONALD L. GRIGGS,
Attorney at Law, El Dorado, Arkansas.

Respondent represented by HONORABLE JEREMY SWEARINGEN,
Attorney at Law, Little Rock, Arkansas.

ORDER

This matter is currently before the Full

Workers’ Compensation Commission from a mandate from the

Arkansas Court of Appeals dated June 9, 2005. The Court of

Appeals reversed and remanded this matter to the Full

Commission stating:

The case is remanded to the Commission for
application of the proper statute in
determining whether McDonald is entitled to
claim benefits for permanent and total
disability.
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Therefore, consistent with the Order from the Court of

Appeals, we find that Ark. Code Ann. § 11-9-521(g) does not

prohibit or for that matter, affect, Claimant’s entitlement to

permanent and total disability benefits and Claimant is not

statutorily prohibited from seeking benefits under Ark. Code Ann.

§ 11-9-519 (c) and § 11-9-519 (f).   

After conducting a de novo review of the entire record,

and pursuant to the reversal and remand order of the Court of

Appeals, we find that Claimant has proven that he is entitled to

permanent and total disability benefits.

I. Facts

On May 5, 1999, while working for Respondent, Claimant

was running some wires down a catwalk to install a large

ventilation fan in a chicken house.  One of the boards broke and

the Claimant fell through, injuring his left leg.  The Claimant was

treated conservatively, but was later referred to Dr. Greg

Massanelli for orthopedic care.  

The Claimant underwent knee surgery on May 26, 1999, by

Dr. Massanelli.  He performed a medial meniscectomy debridement and

chrondoplasty to repair the knee and also noted that Claimant had

an attenuated ACL.   Again, during July of 1999, Claimant had

surgery to repair the ACL, installing hardware to secure the tibia

and knee.  After that surgery, Claimant returned to light duty work
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for Respondent.  The Claimant primarily drove a forklift. Claimant

reported continued problems with his leg and was placed on

temporary total disability status.  He was then referred to Dr. Jay

Lipke, an orthopedist.  

On August 29, 2000, Dr. Lipke declared the Claimant had

reached maximum medical improvement and released him with a 50%

impairment rating to the left lower extremity.  Dr. Lipke also

stated that the Claimant could return to sedentary employment.

However, Claimant was unable to find positions that would comply

with his medical limitations.  During the spring of 2001, Claimant

returned to Dr. Lipke for treatment.  Dr. Lipke’s medical report

on March 13, 2001, noted that Claimant’s knee had protruding

hardware in the left knee and left tibia.  The hardware was removed

on April 2, 2001. The Claimant was released from Dr. Lipke’s care

on April 17, 2001 and sought no additional medical treatment for

his leg after his release from Dr. Lipke on that date.

II. Statutory Provisions

The Claimant asserted entitlement to permanent total

disability benefits as a result of his injury of May 5, 1999. The

Administrative Law Judge ruled that Claimant was entitled to

permanent and total disability pursuant to Ark. Code Ann. § 11-9-

519(c). However, the Full Commission reversed that decision finding

that the Claimant was prohibited from pursuing benefits pursuant to
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that section.  This conclusion is in error.  Ark. Code Ann. § 11-9-

519 (g) provides:

(g) Any employee suffering a scheduled injury shall 
not be entitled to permanent partial disability
benefits in excess of the percentage of permanent
physical impairment set forth above except as
provided in Ark. Code Ann. § 11-9-519 (b).  

The only prohibition present in Ark. Code Ann. § 11-9-521

(g) is that an injured worker may not seek permanent partial

disability benefits in excess of the percentage assigned to a

scheduled injury.  This section only applies to partial disability,

not total disability, which the Claimant seeks.  The Full

Commission essentially found that the Claimant must rely on the

provisions of Ark. Code Ann. § 11-9-519 (b), which provides nothing

more than a presumption that the loss of both hands, both arms,

both legs, both eyes or any two thereof shall constitute total

disability. This statute has no application to Claimant who is

seeking permanent and total disability benefits under Ark. Code

Ann. § 11-9-519 (c), which states that the determination of

permanent and total disability is to be determined in accordance

with the facts of the case. 

Permanent total disability means inability, because of

compensable injury or occupational disease, to earn any meaningful

wages in the same or other employment. Ark. Code Ann. § 11-9-519

(e)(1).  The Administrative Law Judge’s decision was correct in
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finding that the Claimant had met his burden of proof as to whether

or not he was totally disabled.  The Claimant did not contend that

he was entitled to permanent partial disability over and above the

50% assigned to his lower extremity.  He argued that he is totally

and permanently disabled.  Therefore, the statutes relied upon by

the Respondents do not prohibit him from seeking total disability

benefits.  The statutes only prohibit him from seeking partial

disability benefits in excess of his assigned percentage.

Respondents have, in the past, argued that Act 796 of

1993 limits permanent total disability in scheduled injury cases

only to the combination of injuries set out in Section 519.  That

argument was based on Ark. Code Ann. § 11-9-521(g) which states,

“Any employee suffering a scheduled injury shall not be entitled to

permanent partial disability benefits in excess of the percentage

of permanent physical impairment set forth above except as

otherwise provided in § 11-9-519 (b).”

This argument ignores a number of relevant factors.

First, the language of § 519 (b) does not limit permanent

disability benefits to only the enumerated injuries therein.  It

merely provides that when those injuries occur, it is presumed that

a claimant is permanently and totally disabled.  Neither in Act 796

of 1993 nor in any subsequent legislative enactment has the

Arkansas General Assembly seen fit to change that particular
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section. The Arkansas General Assembly was attempting to avoid

judicial interpretation in Ark. Code Ann. § 11-9-1001, when they

stated, “In the future, in such things as the statute of

limitations, the standard of review by the Workers’ Compensation

Commission or the Courts, the extent to which any physical

condition, injury, or disease should be excluded from or added to

coverage by the law, or the scope of the Workers’ Compensation

statutes need to be liberalized, broadened, or narrowed, those

things shall be addressed by the General Assembly and should not be

done by Administrative Law Judges, the Workers’ Compensation

Commission or the Courts.  The Legislature also directed the

Commission to strictly interpret the Workers’ Compensation Act.

See Ark. Code Ann. § 11-9-704 (c)(3).

Section 519 (c) also provides a basis for permanent and

total disability benefits in this case.  That section, which

immediately follows section b’s reference to multiple scheduled

injuries, states: “In all other cases, permanent total disability

shall be determined in accordance with the facts.”  Obviously, in

juxtaposing Subsection b and c, the Arkansas Legislature was

creating a presumption that certain multiple scheduled injuries

would constitute permanent and total disability, but that all other

cases would have to be determined based upon the facts of the case.

Neither of those two sections was amended by Act 796 of 1993.  If
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the Courts were to accept the respondent/employer position in this

case, then they would not only be rewriting Subsection b, but they

would be judicially repealing Subsection c.  Obviously, this type

of rewriting of the Workers’ Compensation Act was what the

legislature intended to prohibit when, also in Act 796 of 1993,

they required the Courts to strictly construe the Workers’

Compensation Act and forbade them from attempting to rewrite its

provisions through judicial interpretation.  

The Courts and the Commission have consistently held that

the Workers’ Compensation Act cannot be judicially amended by

reference.  That is, changes in one section of the Act cannot be

interpreted to amend or otherwise change the language of different

sections when the Legislature did not amend the sections in

question.

The Claimant’s injury occurred on May 5, 1999 and is

therefore subject to the provisions of Act 796 of 1993.  Under the

law that pre-existed the passage of Act 796, when determining the

extent of permanent disability sustained by a worker, the worker

could be classified as permanently and totally disabled under the

“odd lot” doctrine, even though the worker was not completely

incapacitated from working.  An injured worker was in the “odd lot”

category when his or her injury, combined with other factors such

that the services that he or she could perform were so limited in
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quality, dependability or quality that a reasonably stable market

did not exist for those services, even though the claimant was not

totally incapacitated from work. See Lewis v. Camelot, 35 Ark. App.

212, 816 S.W.2d 632 (1991).  This doctrine has been eliminated by

the passage of Act 796 and is not to be considered in a claim for

permanent disability benefits by the Arkansas Workers’ Compensation

Commission.  See Ark. Code Ann. § 11-9-522(e) and § 11-9-519(f).

Therefore, the Commission is charged with the duty of determining

permanent and total disability based on the facts of the case and

by considering the medical evidence and other factors affecting

wage loss, such as the claimant’s age, education and work

experience, without resorting to the “odd lot” doctrine.  Eckhardt

v. Willis Shaw Express, Inc., 62 Ark. App. 224, 970 S.W.2d 316

(1998). 

III. Evidence of Permanent and Total Disability

The Claimant has proven by a preponderance of the

evidence that he is permanently and totally disabled.  Claimant is

a 47-year old man who had no significant prior injuries or

disabilities.  He is a high school graduate, but functionally

illiterate.  He is unable to read and his writing skills are

limited to signing his name.  Claimants can only perform simple

mathematics and he is also limited in such tasks as dialing the

telephone.  Claimant served four years in the Army National Guard



McDonald - E905523 9

after high school.  Claimant’s prior jobs included grooming and

stabling horses on a ranch; conducting oil exploration surveying,

using seismographic equipment; and performing construction work on

poultry houses for various companies.  While working on poultry

houses, the Claimant learned carpentry skills, such as taking

measurements, using saws and other equipment, as well as plain-

sighting and placement of materials using the construction process.

He also learned how to install large ventilation fans in poultry

houses.   Prior to his employment with Respondent, Claimant worked

at a printing operation, but due to his color blindness, he could

not distinguish between red and black inks.  

After Claimant underwent his second surgery to repair his

ACL, he returned to light duty work for the Respondent.  He

primarily drove a forklift, but due to continued problems with his

leg he was placed back on temporary total disability status.  

During the summer of 2000, the respondents arranged for

Claimant to undergo a vocational evaluation with a vocational

consultant, Ms. Heather Naylor, MRC, CRC.  On or about June 2,

2000, Ms. Naylor personally met with the Claimant.  After the

meeting, Ms. Naylor prepared a written vocational transferrable

skills assessment report.  She testified that she performed three

labor market surveys of suitable employment for Claimant beginning

in July of 2000 and ending in December of 2001.  Ms. Naylor opined
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that Claimant was able to earn meaningful wages in some capacity;

that there were jobs available in his community as of December 2001

that he could possibly perform.  She testified that she was not

authorized to do any testing of the Claimant and that she did not

know that the Claimant could not read until the hearing.  Ms.

Naylor stated that she had formed her opinions before seeing the

results of Claimant’s testing that was performed in Hot Springs.

The Claimant underwent an evaluation at Hot Springs

Rehabilitation Center, and as part of that process, a psychological

examination on July 10, 2002. The report stated that Claimant was

cooperative during testing, but that he appeared to function in the

borderline range with learning disabilities and in reading and

written expression.  The report indicated that Claimant expressed

interest in locating employment.  The examiner who conducted

Claimant’s examination noted that, besides the leg injury, the

Claimant reported poor eyesight, as well as some hearing loss.  The

report stated that Claimant had difficulties in learning complex

tasks, reading advanced technical materials, poor reading skills,

studying independently and maintaining adequate production levels.

He also was noted to have difficulty with advanced computation of

mathematics, spelling tasks and with tasks requiring detailed

instructions.  Likewise, the report indicated that Claimant had

difficulty with work tasks involving extensive communication, an
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inability to perform tasks that include writing, an inability to

read assigned written communications, and slow task performance.

Other comments in the report noted problems assessing consequences

of decision alternatives, the need for assistance to “to plan steps

to achieve vocational objective,” and difficulty with “implementing

vocational plan on own initiative.”  The report ultimately

recommended vocational guidance and counseling and it concluded

that the Claimant “may reasonably be expected to sustain

functioning by means of semiskilled employment which is medically

feasible.”

Claimant’s psychiatric consultation report from September

11, 2002, indicated that Claimant presented “with psychiatric

diagnosis of learning disorder, emphasis in reading and written

expression as well as borderline intellectual functioning.”  He was

also diagnosed with mood disturbance, severe anxiety and suicidal

tendencies. 

After we consider Claimant’s age, limited education and

related learning disabilities, his past work experiences, his

significant permanent impairment rating to his left lower

extremity, his credible testimony and the vocational and

psychological reports, we find that the Claimant is permanently and

totally disabled.  The Claimant has no transferable work skills and

is not able to perform simple tasks that are required in the
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workplace.  Any conclusion to the contrary is based entirely on

speculation and conjecture.   

All accrued benefits shall be paid in a lump sum without

discount and interest thereon at the lawful rate from the date of

the Administrative Law Judge’s decision in accordance with Ark.

Code Ann. § 11-9-809 (Repl. 2002).

Since the claimant’s injury occurred prior to July 1,

2001, the claimant’s attorney’s fee is governed by the provisions

of Ark. Code Ann. § 11-9-715 as it existed prior to the amendments

of Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715 (Repl.

1996) with Ark. Code Ann. § 11-9-715 (Repl. 2002).  For prevailing

on this appeal before the Full Commission, claimant’s attorney is

hereby awarded an additional attorney’s fee in the amount of

$250.00 in accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

1996).

IT IS SO ORDERED.

______________________________
OLAN W. REEVES, Chairman

______________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.


