BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI'M NO. E306806

JOHN O HARA,

EMPLOYEE CLAI MANT

J. CHRI STY CONSTRUCTI ON COVPANY,

EMPLOYER RESPONDENT NO. 1
AETNA,

| NSURANCE CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

OPI NI ON FI LED JANUARY 13, 2005

Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE FLOYD M THOMVAS, JR.,
Attorney at Law, El Dorado, Arkansas.

Respondents No. 1 represented by HONCRABLE BETTY J. DEMORY,
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by HONORABLE JUDY RUDD
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Reversed.

CPI NI ON AND ORDER

Respondent No. 1 appeals an administrative |aw judge’s
opinion filed August 15, 2003. The admi nistrative |aw judge
found, “The claimant has sustained an increase in his
permanent disability or | oss of earning capacity in the
anmount of 30% above the previous award of 40%to the body as
a whole.” After reviewing the entire record de novo, the
Ful | Comm ssion reverses the opinion of the adm nistrative

| aw judge. The Full Comm ssion finds that the claimant’s
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entitlement to permanent disability is res judicata, and
that the evidence does not denonstrate a change of physical
condition to warrant an increase in the claimnt’s wage-| oss
awar d.
. H STORY

John Wesley O Hara, age 57, underwent a right inguina
hernia repair in 1990. M. O Hara was assessed with
“recurrent inguinal hernia” in March 1993 and subsequently
underwent an “ingui nal herniorrhaphy.” The clai mant began
treating with Dr. Jorge Martinez, whose inpression in July
1993 was “right fenoral neuropathy, possible entrapnent.”
Dr. Martinez perforned “1. Exploration of the right fenora
nerve at the pelvis and groin, extraparitoneal. 2.
Neurlysis of the right fenoral nerve.”

In an opinion filed Decenber 28, 1993, an
adm nistrative |law judge (ALJ) found that the clai mant
sust ai ned a conpensabl e hernia on March 13, 1993. The ALJ
found that the claimant remained “totally disabled until
rel eased to return to work by Dr. Jorge Martinez,” and found
that the respondent-enpl oyer was |iable for reasonably
necessary nedical treatnment. There was no appeal of the

ALJ’ s Decenber 28, 1993 opi ni on.



O Hara - E306806 3

It was stipulated that the claimnt’s healing period
ended on July 13, 1994. Dr. Martinez inforned the
claimant’ s attorney on July 20, 1994, “As you can tell, the
pati ent has reached the maxi mnum nedi cal inprovenent. The
patient’s entrapnent of the fenoral nerve has inproved
significantly. The prognosis is very good.” Dr. Jay M
Li pke stated in March 1995, “M. O Hara' s inpairnment to the
body as a whole would be twenty percent.”

M. OHara clainmed entitlenent to additional worker’s
conpensation, and a pre-hearing conference was held in Apri
1996. The clai mant contended that he had sustai ned wage-
|l oss disability “in addition to the 20% i npairnment rating up
to and including permanent total disability.” Respondent
No. 1 contended that the claimant was entitled to only 26
weeks of disability, pursuant to Ark. Code Ann. 811-9-523.
Respondent No. 1 contended that the 20% i npai rnent rating
was the result of an independent intervening cause;
Respondent No. 1 alternatively contended that if the 20%
rati ng was a conpensabl e consequence, then Respondent No. 2,
Second I njury Fund, was responsible for the claimnt’s wage-
| oss disability.

Respondent No. 2 contended that the clai mant was

limted to 26 weeks of disability, and that the 20%
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i mpai rment rating was not a conpensabl e consequence of the
hernia injury. Respondent No. 2 alternately contended that
if the 20% i npai rment was conpensabl e, then the claimnt’s
disability resulted solely fromthe conpensable injury.

The claimant’s attorney queried Dr. Martinez at a
deposition taken Septenber 11, 1996:

Q In your opinion to a reasonabl e degree of
medi cal certainty, the problens he is having now
with his right leg, are they going to be
per manent ?

* % %
A. On the last office visit on October 18, 1995
as conpared wth the previous neurol ogical
exam nation there was significant inprovenent in
ternms of the nmotor function of the right leg. He

still has some problens, some weakness, still has
some pain and sensory changes. | nean he still
has sonme changes in the reflexes. | would say

that this is, we had tal ked about fromthe surgery
whi ch was July 22, 1993 to Cctober 18, 1995 so we
were tal king about close to two years so | would

t hi nk that whatever he has left, it nost |ikely
will be permanent....

Q Doctor, can you tell ne anatom cally where
the, exactly where on M. O Hara’s body or
indicate to ne on your body about where this
conprom se of the nerves that you found was

| ocat ed anatom cal |l y?

A. It was located in the right groin primarily

but extended also into the, | would say abdom nal
space into the abdonen and extended slightly bel ow
in the groin as well.

An admi nistrative law judge filed another opinion on

July 14, 1997. The ALJ found, anong other things, “The



O Hara - E306806 5

cl ai mant has proved by a preponderance of the evidence that
in addition to the 20% i npai rnent to the body as a whol e he
has sustai ned an additional wage-loss disability of 30%to
the body as a whole. His total permanent partial disability
is 50%to the body as a whole.” The ALJ found, “the
claimant’s disability resulted solely fromthe March 13,
1993 injury and his wage-loss disability is therefore the
responsi bility of respondent #1.”

Respondent No. 1 appeal ed the wage-loss award to the
Ful | Comm ssion. The clainmant cross-appeal ed, stating that
he was entitled to wage-loss disability “in excess of 30%
In fact, the Caimant is entitled to an award of pernmanent
and total disability.”

The Full Comm ssion filed an opinion on February 2,
1998, affirmng in part and nodifying in part the decision
of the admnistrative |aw judge. The Full Conmm ssion
affirmed the ALJ's determ nation that the Second Injury Fund
had no liability in the case. The Full Conm ssion found
that “the claimant’s prior injuries in no way contributed to
his current disability.” The Full Comm ssion found that the
cl ai mant “has not established that he is permanently and

totally disabled.” Finally, the Full Comm ssion concl uded:
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[ T] he claimant is sonewhat exaggerating the
di sabling effects of his injury, and is al so
poorly notivated to return to the work force...

We find that the claimant has suffered an

anatomi cal inpairnment in an amount of 20%to the
body as a whole and is entitled to wage | oss
disability benefits in an anobunt equal to an
additional 20%to the body as a whole for a total
disability rating of 40%to the body as a whol e.
We also find that the preponderance of the

evi dence establishes that the claimant’s current
di sability was caused solely by his nbst recent
injury and conplications while enployed by
respondent No. 1. Accordingly, respondent No. 2,
Second Injury Fund, has no liability for paynent
of any benefits to the claimant.

The cl ai mant appeal ed to the Arkansas Court of Appeals.
Respondent No. 1 cross-appealed. The Court of Appeals
affirmed the Full Comm ssion in an unpublished opinion

delivered March 3, 1999. O Hara v. J. Christy Constr.,

CA98-599 (Ark. App. March 3, 1999). The Court noted the
claimant’ s contention that he was permanently and totally
di sabl ed, but held, “We affirmthe Conmm ssion’s decision on
all points.”

The record indicates that the claimant began receiving
pai n nmedication prescriptions fromDr. Arthur L. Neal in
July 1999. Dr. Neal noted in April 2000 that the clai mant
“has chronic pain in the rt |eg due to peripheral

neur opat hy.”
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The claimant’s attorney referred the claimant to Bob
White for a Vocational Assessnment. M. White concl uded the
foll owi ng on August 16, 2001:

It is the opinion of this consultant that M. John
O Hara is not a candidate for job placenent and
return to work in the |abor force.

John has significant limtations in his ability to
sit, stand, walk, [ift and carry related to the
damage of his fenoral nerve. He has further
[imtations in sitting as well as reduced stam na
and endurance related to his pain.

By his own adni ssion, John has good and bad days -
the issue, however, is his ability to maintain
persi stence and pace to conplete the eight (8)
hour work day and forty (40) hour work week over a
period of weeks, nonths and years. It is the
opinion of this specialist that John O Hara is not
able to work on a consistent basis and thus woul d
be elimnated fromthe conpetitive work force

A radi ograph was taken on or about March 20, 2002:

AP AND FROG LEG VI EWs OF THE PELVI S ARE OBTAI NED
SURG CAL CLI PS ARE SEEN OVER THE RI GHT | LI AC BONE
AND OVERLYI NG THE AREA OF THE RIGHT HI P. THESE
VERE ALSO PRESENT I N THE PRI OR EXAM OF 04-14-98.
THE ARTI CULAR SURFACES AND THE JO NT SPACE AT BOTH
H PS APPEAR UNREMARKABLE. THE REMAI NDER OF THE

VI SUALI ZED BONY STRUCTURES ARE ALSO UNREMARKABLE
AND UNCHANGED.

| mpr essi on:

STABLE FI NDI NGS AS DESCRI BED W THOUT ACUTE
ABNCORMALI TI ES OR | NTERVAL CHANGE NOTED

The inmpression of Dr. John Frino on April 2, 2002 was

“ischial tuberosity, bursitis” and “sciatic nerve weakness.”
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Anot her pre-hearing order was filed on January 21,
2003. The claimant contended that he had “suffered an
i ncrease in physical synptons and objective signs of
disability since the |ast hearing and increased wage | oss
disability.”

Respondent No. 1 contended that the clai mant had been
paid all appropriate benefits to which he was entitl ed.
Respondent No. 1 contended, “The issue of the extent of
claimant’ s anatom cal and wage | oss disability was litigated
previously and claimant’s claimfor additional anatom cal
and wage | oss disability is barred by the doctrine of res
judicata. Therefore, Respondents No. 1 assert that the
claimant is not entitled to the additional benefits sought.”
Respondent No. 1 alternatively contended that if res
judicata did not bar the claimfor additional benefits, then
“the claimant has not suffered an increase or change in his
condi tion which woul d warrant awardi ng additi onal wage | oss
or permanent partial disability benefits.” Respondent No. 1
al so contended that, if it was found that the clai mant had
sustai ned an increase in wage-loss disability, then “it is
due to a conbination of a nunber of health conditions which

woul d be the responsibility of the Second Injury Fund.”
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Respondent No. 2, Second Injury Fund, contended that it
“was previously found to have no liability. This finding is
res judicata. No change in the status of the claimant’s
condition can reopen the issue of Second Injury Fund
liability. The Second Injury Fund requests to be di sm ssed
fromall further proceedings of the matter.”

Anot her hearing was held before the Conmm ssion on Apri
17, 2003. The claimant testified:

Q Can you tell nme how your condition today
conpares to what it was in 1997?

A It’s worse. | don't get to sleep at night. |
amtaking 50 mlligrans of Amtriptyline and then
| have to take a pain pill on top of that to go to
sleep. | think since then | have had this club
foot, as | would call it, with a brace on it,
since, | don’'t know.

Q As you appear here in the Comm ssion today,
you have a brace on your right leg, is that
correct, that is actually made into and is a part
of your knee?

A Yes.

And where does that brace extend?

A.  Just bel ow t he knee.
Q Wiat does it do for your foot?
A. M foot flops over (|nd|cat|ng) and t hat

causes ne to tr|p and fall. That's why the VA put
it on there.
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Q And has this been a progression of the
peri pheral neuropathy that you suffered as a
result of the surgical repair of the hernia?
A Yes, it is....

Q Can you descri be what kind of synptons you are
currently having in just your right |eg?

A. It is the sane as it has always been. It is

| i ke needl es sticking in your leg, and your |eg

burns like it is on fire.

The cl ai mant agreed on cross-exanm nation that he had
been taking Amtriptyline for 10 years, that he had
experienced burning in his leg since 1993, and that he had
experienced “falling spells” since 1993.

The admi nistrative | aw judge found, “The clai mant has
sustai ned an increase in his pernmanent disability or |oss of
earning capacity in the anount of 30% above the previous
award of 40%to the body as a whole.” Respondent No. 1

appeals to the Full Conm ssion.

1. ADJUDI CATI ON

After reviewing the entire record de novo, the Ful
Comm ssion reverses the admnistrative | aw judge and
di smsses this claim First, the Full Conm ssion finds that
the claimant’s entitlenent to permanent total disability is
res judicata. Res judicata applies where there has been a

final adjudication on the nerits of the issue by a court of
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conpetent jurisdiction on all matters litigated and those

matters necessarily within the issue which m ght have been

litigated. Beliewv. Stuttgart Rice MII, 64 Ark. App. 334,

980 S.W2d 270 (1998). The doctrine of res judicata applies

to decisions of the Comm ssion. Harvest Foods v. Washam 52

Ark. App. 72, 914 S.W2d 776 (1996). Res judicata bars re-
l[itigation of the Conm ssion’s determ nation, unless there
i s evidence of change follow ng the previous order.

Castleberry v. Elite Lanp Co., 69 Ark. App. 359, 13 S.W3ad

211 (2000), citing Cariker v. Orark Opportunities, 65 Ark.

App. 60, 987 S.W2d 736 (1999).

In the present matter, the claimnt previously
contended that he was permanently and totally disabled
bef ore an administrative |aw judge, before the Ful
Comm ssion, and before the Court of Appeals in 1998. None
of these adjudicative entities found that the clai mant was
permanently and totally disabled. The Court of Appeals
expressly affirnmed the Full Comm ssion’s finding that the
cl ai mant had sustai ned wage-1oss disability of 20%in
addition to the claimant’s 20% anatonical inpairnment. The
cl ai mant again contends that he is permanently and totally
di sabl ed, but this issue has been decided and is res

judicata.
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Even if the claimant’s entitlenment to permanent total
disability was not res judicata based on an all eged change
of physical condition, the Full Conm ssion finds fromthe
evi dence that the claimant has not shown a change in
physi cal condition. The claimnt underwent hernia surgery
in 1990 and 1993, and he underwent fenoral nerve surgery in
1994. The claimant reached maxi mum nmedi cal healing in July
1994. Dr. Martinez opined in a 1996 deposition that the
claimant’ s fenoral nerve condition was permanent. There are
no di agnostic studies indicating any objective physical
change in the claimant’s condition after he reached maxi mum
medi cal inprovenent. The claimant correctly points out to
the Conm ssion that the provisions of Act 796 of 1993 do not
apply to the present case, and the Full Comm ssion is
expressly not relying on Act 796. |In order to qualify for
an increased disability pursuant to Ark. Code Ann. 811-9-
701(a), however, even before enactnent of Act 796, the

cl ai mant must show an objective change. See, Wod v. ABF

Freight System W rkers’ Conpensation Conm ssion E610689

(Cct. 28, 1999); Lewis v. Wrth James Construction, Wrkers’

Conmpensati on Comm ssion E019648 (July 6, 1998); Wbster v.

Hof fi nger I ndustries, Wrkers’ Conpensation Commi ssion

E104032 (Jan. 7, 1997). In the present matter, each of the
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new di agnostic studies submtted by the clai nant have been
essentially normal, except to show that the claimant had
previ ously undergone surgery. For instance, the radi ograph
taken in March 2002 showed stable findings “w thout acute
abnormalities or interval change noted.”

The admi nistrative |aw judge in the present matter

relied on International Paper Co. v. Tuberville, 302 Ark.

22, 786 S.W2d 830 (1990), where the Suprenme Court reversed
the Comm ssion and found that an increase in the clainmant’s

per manent disability rating was justified. But Tuberville

is plainly distinguishable, however, in that the clainmant in
t hat case had sustained a docunented increased in physical
impairment. There is no such condition in the present
matter, in fact there has been no change in the clainmant’s
docurent ed physical condition after he reached nmaxi mum
heal i ng. Nor does the record support the ALJ s concl usion
in the present matter that the claimant has sustained a
“progression of the peripheral neuropathy suffered as a
result of the surgical repair of the March 13, 1993 hernia.”
The nedi cal evidence sinply does not support the ALJ s
conclusion in this regard. Finally, in Iight of our
findings regarding res judicata and the |ack of a docunented

obj ective change in the claimnt’s physical condition, the
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findings of Bob Wiite in August 2001 are entitled to no
probative wei ght.

Based on our de novo review of the entire record, the
Ful | Comm ssion reverses the adm nistrative | aw judge’s
finding, “The clai mant has sustained an increase in his
per manent disability or | oss of earning capacity in the
anount of 30% above the previous award of 40%to the body as
a whole.” This claimis denied and di sm ssed.

T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Comm ssi oner Turner dissents.

DISSENTING OPINION

| nmust respectfully dissent fromthe opinion of the
majority finding that <claimant failed to prove by a
preponderance of the evidence that he is entitled to a
nodi fication of the prior award of benefits for pernanent
di sability based on a change i n physi cal condition pursuant to
Ark. Code Ann. § 11-9-713 (Repl. 2002). Since | find that

there is a change in claimant’s physical condition, | |ikew se
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find that the doctrine of res judicata does not bar
nodi fication of the prior award.

| disagree with the explicit finding by the majority
that a change in physical condition warranting a nodification
of a prior award nust be supported by objective findings.
First, there is no such requirenment contained in Ark. Code
Ann. 8 11-9-713 (Repl. 2002). Second, the three Ful
Comm ssion cases cited by the majority for this proposition
did not specifically hold that a change in physical condition
nust al ways be supported by objective findings. Finally, and
much nore inportant, there are objective findings docunenti ng
a change in claimant’s physical condition since the | ast
heari ng. Claimant suffers from a progression of his
peri pheral neuropathy. This progression is docunented by the
absence of knee jerk, ankle jerk, and deep tendon refl exes on
the right side. Cainmant now suffers from®“osteoarthritis of
hi s hi ps secondary to weakness in his legs.” This weakness in
his right |ower extremty is in addition to the above-noted
reflex abnornmalities, a central nervous system| oss of power
onright leg extension. Further, clainmant | acks dorsi flexion
in this extremty. These abnornmalities have resulted in an
obj ectively docunented case of foot drop, which claimnt did

not suffer at the tine of the last hearing. Cl ai mant now



O Hara - E306806 16

wears a brace on his right lower extremity and needs the
assi stance of a cane and crutches to anbul ate. Therefore, in
ny opinion, even if objective findings are necessary to
docunent the change in physical condition, clainmnt has net
hi s burden of proof in this regard.

Concerning the extent of <claimant’s permanent
disability, the opinions of Bob Wlite, a vocationa
specialist, and Dr. WIliam E. Ackerman, a pain nmanagenent
specialist, clearly support a finding that the conpensable
i njury has rendered cl ai mant pernanently and totally di sabl ed.
At a bare mnimum since this injury pre-dated Act 796 of
1993, claimant has certainly proven by a preponderance of the
evidence that he falls within the odd |ot doctrine. The
conpensable injury restricts claimant to “services that are so
limted in quality, dependability, or quantity that a
reasonably stale market for them does not exist.” Hynman v.

Farm and Feed Meal, 22 Ark. App. 63, 748 S.W2d 151 (1988).

Since claimant has presented a prima facie case of total

di sability, and respondents have offered i nsufficient evidence
that suitable work is regularly and continuously available to
claimant, | find that claimant is permanently and totally

di sabl ed. Lewis v. Canelot Hotel, 35 Ark. App. 212, 816

S.W2d 632 (1991).
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For the foregoing reasons, | nust respectfully
di ssent. The opinion of the Adm nistrative Law Judge shoul d

be affirmed in its entirety.

SHELBY W TURNER, Conm ssi oner



