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Cl ai mant represented by HONORABLE DONALD C. PULLEN, Attorney
at Law, Hot Springs, Arkansas.

Respondent represented by HONORABLE WALTER A. MJRRAY,
Attorney at Law, Little Rock, Arkansas.

Deci si on of Administrative Law Judge: Reversed.

OPINION AND ORDER

The respondents appeal a decision by the
Adm ni strative Law Judge finding that the clai mant proved by
a preponderance of the evidence that she sustained a

conpensable injury on April 18, 2004. Based upon our de novo

review of the record, we find that the claimnt has failed
to meet her burden of proof. Accordingly, we reverse the

deci sion of the Adm nistrative Law Judge.
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The cl ai mant was enpl oyed by the respondent
enpl oyer as an LPN. The claimant testified that on April 18,
2004, she was assisting to bathe a patient in a shower chair
when she sustained a knee injury. The claimant stated that
the patient was conbative and she and two ot her nenta
health aids were attenpting to bathe the patient in a shower
where there were no strips that would prevent the chair from
nmovi ng. The clai mant stated that she stuck her foot in front
of the chair to keep it from slipping when the patient noved
causi ng her knee to twi st and have a | oud pop. The cl ai mant
initially sought treatnment at the energency room of the
respondent enployer. X-rays were perfornmed and showed no
evi dence of injury. The claimant returned to work the
foll owi ng day. On July 26, 2004, the clainant was seen by
Dr. Philip Johnson who noted that the claimant had a nornma
x-ray and he ordered an MRI. In a report dated August 2,
2004, Dr. Johnson noted that the claimant’s MRl was nornal .
Dr. Johnson referred the claimant to M chael Pate, a
physi cal therapist, who set up a physical therapy program

for the claimant. The clai mant was to have three visits a
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week for four weeks. However, the claimant only went to two
of those appoi nt nents.

The cl ai mant conti nued to nake subjective
conplaints of pain to Dr. Johnson, so he referred the
claimant to Dr. Ml holl an who saw t he cl ai mant on
Sept enber 7, 2004. Dr. Ml hollan noted that the claimnt’s
MRl showed no evidence of a focal tear but noted a signal in
t he posterior aspect of the nedial neniscus that was
degenerative in nature.

On Novenber 11, 2004, the claimnt presented to
Dr. John L. Wlson. Dr. WIlson noted that there were no
objective findings. He did report that the claimant needed
to | ose weight and until she did her prognosis would be
poor .

Following the initial treatnment, the claimant was
pl aced on light duty status. The claimant continued to work
the remai nder of April, all of May and June of 2004. The
claimant stated that she did mss work on sone occasions
during those nonths, but she could not recall the specific

dates. The claimant’s |last day to work was August 24, 2004.
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On Septenber 7, 2004, Dr. Mil hollan placed the clai mant on
sedentary work. The respondent enpl oyer nade sedentary work
avai lable to the claimnt, but she never requested it. The
respondent enployer attenpted to contact the clainmant to

of fer work, but they were unsuccessful. The cl ai mant was
sent a certified letter which was returned to the respondent

enpl oyer as “undeliverable.” The cl ai mant has noved back to
Forrest City, Arkansas, to live with her nother and has not
wor ked anywhere since August 24, 2004.

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002)
defines “conpensable injury” as “[a]n accidental injury
causing internal or external physical harmto the body ...
arising out of and in the course of enploynent and which
requi res nedical services or results in disability or death.
An injury is ‘accidental’ only if it is caused by a specific
incident and is identifiable by time and place of

occurrence.” Wal-Mart Stores, Inc. v. Wstbrook, 77 Ark.

App. 167, 72 S.W3d 889 (2002). The phrase "arising out of
t he enpl oynent refers to the origin or cause of the

accident,"” so the enployee was required to show that a
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causal connection existed between the injury and his

enpl oynment. Gerber Products v. MDonald, 15 Ark. App. 226,
691 S.W2d 879 (1985). An injury occurs "'in the course of
enpl oynment' when it occurs within the tinme and space
boundaries of the enploynent, while the enployee is carrying
out the enpl oyer's purpose, or advancing the enployer's

interest directly or indirectly.”" Gty of El Dorado v.

Sartor, 21 Ark. App. 143, 729 S.W2d 430 (1987). Under the
statute, for an accidental injury to be conpensable, the
clai mant nust show that he/she sustai ned an acci dent al
injury;, that it caused internal or external physical injury
to the body; that the injury arose out of and in the course
of enploynent; and that the injury required nedical services
or resulted in disability or death. Id. Additionally, the

cl ai mant must establish a conpensable injury by nedi cal

evi dence, supported by objective findings as defined in 811-
9-102(16). Medical opinions addressing conpensability nust
be stated within a reasonabl e degree of nedical certainty.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900

(2000). The injured party bears the burden of proof in
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establishing entitlenment to benefits under the Wrkers’
Conpensation Act and must sustain that burden by a
preponderance of the evidence. See Ark. Code Ann. § 11-9-

102(4) (E) (i) (Repl. 2002); dardy v. Medi-Honmes LTC Servs.,

75 Ark. App. 156, 55 S.W3d 791 (2001).

In our opinion, the claimant has failed to prove
by a preponderance of the evidence that the April 18, 2004,
i nci dent caused her to suffer any type of injury to her
knee. The nedical evidence denonstrates that the clai mant
had prior problens with her knee and had a previous surgery
in 1997. The claimant was released to return to sedentary
wor k pursuant to Dr. Mulhollan’s work restrictions. The
claimant testified that the respondent enpl oyer could not
provi de her sedentary work. However, the testinony of
M. Todd Ferrand, the interimprogramdirector and nurse
manager for the respondent enployer, testified that
sedentary work was available to the claimant. M. Ferrand
testified that the claimant never contacted the respondent
enpl oyer regarding this work and he actually nmade severa

attenpts to reach her by tel ephone but never received an
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answer. We find the testinony of M. Ferrand to be nore
credi ble than the claimant’s. Questions concerning the
credibility of witnesses and the weight to be given to their
testinmony are within the exclusive province of the

Conmi ssion. Wiite v. Gregg Agricultural Ent., 72 Ark. App.

309, 37 S.W3d 649 (2001). Wen there are contradictions in
the evidence, it is within the Comm ssion’s province to
reconcile conflicting evidence and to determ ne the true
facts. 1d. The Conmission is not required to believe the
testinmony of the clainmant or any other w tness, but may
accept and translate into findings of fact only those
portions of the testinony that it deens worthy of belief.
Id.

Nei t her the Workers’ Conpensation Act nor Arkansas
case | aw contains a requirenent that the Conmm ssion
personal |y hear the testinony of any witness. There is
nothing in the statutes that precludes the Comm ssion from
accepting or rejecting any finding made by the
Adm ni strative Law Judge, including findings pertaining to

the credibility of wtnesses. Stiger v. State Tire Serv.,
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72 Ark. App. 250, 35 S.W3d 335 (2000). By allow ng the
Conmmi ssion to review evidence or, if deemed advi sabl e, hear
the parties, their representatives and w tnesses, Ark. Code
Ann. 811-9-704(b)(6)(A) (Repl. 2002), adequately protects a
claimant’s due-process rights. 1d. Wen the Conmi ssion
reviews a record, deneanor is nerely one factor to be
considered in determning credibility. Numerous other
factors nust be considered, including the plausibility of
the witness' s testinony, the consistency of the witness’'s
testinmony with the other evidence and testinony, the
interest of the witness in the outcone of the case, and the
witness’s bias, prejudice, or notives. Id. “The flexibility
permtted the Comm ssion adequately protects the claimant’s
right of due process of law ” |d.

There is further evidence of the claimant’s | ack
of credibility. She testified that she stopped going to the
physi cal therapy sessions because the physical therapist
st opped the sessions. However, M. Mchael Pate, the
claimant’ s physical therapist, testified at the hearing that

It was the clai mant who stopped attendi ng the physical
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t herapy. Neither he nor the doctor discontinued the
sessi ons.

The Adm ni strative Law Judge stated in his opinion
that each doctor’s report traced the clainmant’s current
synptonms back to the incident at work on April 18, 2004. In
our opinion, this finding is conpletely unsupported by the
record. The Adm nistrative Law Judge cites Dr. Johnson’'s
July 26, 2004, report where he states that the claimant has
a “post traumatic internal derangenent of the right knee.”
However, subsequent to this report, the clai mant underwent
an MRl and on August 2, 2004, Dr. Johnson reported that the
clai mant was still having popping and pain in her knee “for
which there is no good expl anation, except possibly her

wei ght.” This report makes absolutely no nention of trauna.
Furthernore, on August 30, 2004, Dr. Johnson again saw the
cl ai mant and made no nention of her injuries being related
to trauma. In fact, Dr. Johnson reported, “[l]n view of her
negative MRI, | amat a loss to explain the extent of her

probl enms.” On Septenber 7, 2004, Dr. Mil hollan reported that

“the signal in the posterior aspect of the nedial neniscus”



Kel |l ey - F408287 -10-

“appears to be degenerative in nature.” Not only does

Dr. Mul hollan not attribute the claimant’s problens to the
April 18, 2004, incident, he directly stated that her

probl ens were degenerative in nature. Sinply put, there is
absol utely no evidence in the record which denonstrates that
the April 18, 2004, incident caused the claimant to suffer
any type of injury to her knee. The claimant is extrenely
overwei ght, at the tine of the hearing weighing 290 pounds
and is five foot six inches tall. At the tine of the

i nci dent she wei ghed 270 pounds. The cl ai mant has prior knee
probl ems. The only evidence that we have that she was not
havi ng any problens after the surgery in 1997 is her own

t esti nony.

Al t hough, the MRl showed “small to noderate joint
effusion”, there is no evidence in the record to relate this
back to the April 18, 2004, incident. It is of note at the
time of the alleged incident, the enmergency roomrecord
denonstrates that there was not any swelling and no | acety.
The emergency room physician commented that the right knee

had red streaks on it froma heating pad. This is not
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evidence of any injury, but is nerely evidence that the
cl ai mant had an incident and she put sonme heat on her knee
after she allegedly hurt it.

Therefore, after considering all the evidence in
the record, the fact that the clainmant had prior problenms
with her right knee, the fact the claimant is severely
overwei ght, and the fact that the clainmant was able to work
for al nost three nonths before seeking additional nedical
treatnment after the initial incident on April 18, 2004, we
find that the claimant has failed to prove by a
preponderance of the evidence that she sustained a
conpensable injury. There is sinply no evidence of a causal
connection between the clainmant’s current problenms and the
incident on April 18, 2004. Accordingly, we reverse the
deci sion of the Adm nistrative Law Judge.

T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner
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Conmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

The Majority reverses the decision of the

Adm ni strative Law Judge finding that the clai mant sustai ned
a conpensabl e knee injury on April 18, 2004. The Majority
opi nes that the claimant could not show that the incident on
April 18, 2004 caused an injury to the her knee. They
further find that any problemwth the claimant’s knee is
likely due to her being overweight or due to pre-existing
problenms with her knee. In ny opinion, the claimnt provided
credi ble testinony that she sustained a knee injury on the
date in question. Furthernore, in ny opinion, the nedical

evi dence al so shows the clainmant’s knee injury was sustai ned
on April 18, 2004. For these reasons, | mnust respectfully

di ssent.

There is no dispute that the claimant reported
sustaining an injury on April 18, 2004. The cl ai mant
testified that she was assisting a patient into the shower
and that during an ensuing struggle, she tw sted her knee.

The nedical records indicate that the clai mant sought
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nmedi cal treatnment the same day at the energency room The
report fromthe enmergency roomindicates the clai mant heard
a “pop” in her knee. The claimnt returned to work but
continued to have pain in her knee.

On July 30, 2004, an MRl reveal ed that the
cl ai mant had, “SMALL TO MODERATE JO NT EFFUSI ON'. The MR
further suggested that the clai mant had neni scal
degeneration. On August 2, 2004, Dr. Philip Johnson opined
that the MRI of the claimnt’s knee was normal . He further
i ndi cated that he thought the only “good” explanation for
the claimant’ s condition was due to her weight. The cl ai mant
continued receiving treatnent for her knee and on
Sept enber 7, 2004, Dr. Janes S. Miul hollan opined that it
was, “inpossible to predict whether the patient has a

meni scus tear.” Dr. Ml hollan further proposed treating the
claimant by trying to establish quadricep function and by
doi ng arthroscopic surgery. The clai mant has not sought
further treatment fromDr. Ml hollan because the respondent

woul d not authorize it.
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The Majority finds that the claimant’s condition

is not causally related to her knee injury. In supporting
this finding, they rely on the fact that the claimnt had
prior knee problens. Wiile the claimant admts to having
knee surgery in the 1990s, it is unclear when the surgery
occurred. There are no nedical reports regarding the surgery
in the record. Furthernore, the nedical docunents that refer
to the surgery list different dates for the surgery. The
report fromJuly 26, 2004 from Dr. Johnson indicates that
the claimant had a “cartilage repair” in 1994. However, a
doctor’s note from Septenber 7, 2004, authored by

Dr. Mul hollan indicates the claimant had surgery on her knee
in 1997. Regardl ess of when the operation occurred, there is
nothing in the record that would indicate that the clai mant
had probl ems between the tine period after she had the
surgery and the incident on April 18, 2004. Furthernore,
woul d note that even if the surgery occurred as |ate as
1997, there was a | apse of seven years between the surgery
and the tine of the claimant’s injury in 2001. \Wen

considering the claimant’s testinony that she had no
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probl ens after having the surgery and the respondent’s
failure to produce any evidence to the contrary, | find that
the claimant’s injury was likely due to the incident on
April 18, 2004. In my opinion, to now conclude that she had
ongoi ng problens with that surgery, anmounts to inpermssible
specul ation and conjecture on the part of the Majority.

The Majority next argues that the claimant’s knee

injury could be from her being overwei ght or degenerative in
nature. Wiile it is true that the nedical reports contain
evidence indicating that the claimant’s wei ght and that
degeneration mght contribute to her knee problem | note
that these explanations do not explain why she would
suddenly have an onset of synptons only after the incident
on April 18, 2004. It also fails to entertain the notion
that even if the claimant’s condition was in part due to
those factors but was exacerbated by the incident, the
injury would anount to an aggravation and still be
conpensabl e.

In my opinion, the claimant has shown that she has

obj ective nedical findings which show she sustained a
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conpensabl e injury. The claimant’s MR showed a joint
ef fusion, and while Dr. Johnson testified the popping was
likely due to the claimant’s weight, Dr. Mil hollan indicated
that a neniscal tear could not be determ ned w thout
arthroscopy. In ny opinion, the claimant’s MRl revealing a
joint effusion shows the claimant had objective findings and
t he respondent’s denial of additional treatnent sinply
resulted in being unable to ascertain the severity of her
condi tion.

Lastly, the Majority argues that because the
clai mtant was able to work for a period of three nonths after
sustaining the injury, she is not credible and did not
sustain an injury. In my opinion, this ignores the fact that
t he cl ai mant sought mnedical attention inmediately after the
injury. It also dimnishes her attenpt to return to work. In
my opinion, if the claimnt were sinply attenpting to avoid
returning to work, she would not have attenpted to return to
work after the incident. Accordingly, in my opinion, it is
not |ogical to presune that because she returned to work she

is not credible. Instead, in ny opinion, it shows that the
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claimant was attenpting to return to work but was unabl e due

to her knee condition.

For the aforenentioned reasons, | respectfully

di ssent.

SHELBY W TURNER, Conm ssi oner



