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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F401827    

CATINA JEMISON,
EMPLOYEE                                CLAIMANT

ST. BERNARDS MEDICAL CENTER, 
SELF-INSURED EMPLOYER                   RESPONDENT 

RISK MANAGEMENT RESOURCES,
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OPINION FILED JUNE 8, 2005

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE R. THEODOR
STRICKER, Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE BETTY J.
DEMORY, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed January 7, 2005.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The Arkansas Workers’ Compensation
Commission has jurisdiction of this claim.

2.  On February 24, 2004, the employment
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relationship existed between the parties.

3.  On February 24, 2004, the claimant
earned wages sufficient to entitle her to
weekly compensation benefits at the rate
of $182.00/154.00, for temporary total/
permanent partial disability.

4.  On February 24, 2004, the claimant
sustained an injury arising out of and
in the course of her employment.

5.  The clamant was temporarily totally
disabled for the period beginning February
25, 2004, and continuing through the end
of her healing period, or until such time
she is returned to appropriate work by her
authorized treating physician, a date to 
be determined.

6.  Medical treatment rendered to the
claimant subsequent to March 8, 2004,
to include emergency medical treatment
and that had under the care of Dr. Armenthry
Zshvetta Jones, was reasonably necessary
and related to her February 24, 2004,
compensable injury.

7.  The respondent shall pay all reasonable
hospital and medical expenses arising out
of the injury of February 24, 2004.

8.  The respondent has controverted the
payment of all temporary total disability
benefits; the payment of medical benefits
subsequent to March 8, 2004; and claimant’s
entitlement to medical treatment under the
directions of her authorized treating
physician subsequent to March 18, 2004.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly
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applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the January 7, 2005 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in



Jemison - F401827 4

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.  

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant was temporarily

totally disabled from February 25, 2004, and continuing

through a date yet to be determined and finding that the

medical treatment she received from the emergency room

and under the direction of Dr. Armenthry Zshvetta Jones

was reasonably necessary medical treatment in connection

with the claimant’s compensable injury. 

          The claimant sustained an admittedly

compensable injury on February 24, 2004. After obtaining

treatment from the employer’s emergency room, the

claimant came under the care of Dr. Michael Lack. Dr.

Lack examined the claimant, diagnosed her with a lumbar

sprain, and prescribed pain medication and physical
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therapy. The record reveals that the claimant did not

even attempt the physical therapy because she complained

that it hurt. While X-rays of the claimant produced

findings of lumbar straightening which the radiologist

noted was consistent with “acute muscle spasm,” Dr. Lack

never detected any such muscle spasms during his

physical examinations of the claimant. At best, the MRI

taken on March 5, 2004, revealed mild degenerative disc

disease with subtle bulging annulus at L5-S1 but no

evidence of nerve root impingement. Despite the fact

that Dr. Lack released the claimant to return to light

duty work, the claimant refused to return to work

claiming she was in too much pain.

          The claimant has the burden of proving by a

preponderance of the credible evidence that medical

treatment is reasonable and necessary. Norma Beatty v.

Ben Pearson, Inc., Full Commission Opinion, Feb. 17,

1989 (D612291); B.R. Hollingshead v. Colson Caster, Full

Commission Opinion, Aug. 27, 1993 (D703346). Employers

are only liable for medical treatment and services which

are deemed reasonably necessary for the treatment of

employees’ injuries. DeBoard v. Colson Co., 20 Ark. App.

166, 725 S.W.2d 857 (1987). In workers' compensation

cases, the burden rests upon the claimant to establish
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her claim for compensation by a preponderance of the

evidence. Kuhn v. Majestic Hotel, 50 Ark. App. 23, 899

S.W.2d 845 (1995); Bartlett v. Mead Container Board, 47

Ark. App. 181, 888 S.W.2d 314 (1994). When assessing

whether medical treatment is reasonably necessary for

the treatment of a compensable injury, we must analyze

both the proposed procedure and the condition it is

sought to remedy. Deborah Jones v. Seba, Inc., Full

Commission Opinion, Dec. 13, 1989 (D512553). In the

present claim, I cannot find that the additional medical

treatment sought by the claimant is reasonably necessary

in connection with her compensable injury. The medical

evidence reveals that the claimant only sustained a soft

tissue injury. The claimant failed to comply with the

recommended treatment of physical therapy and she did

not follow Dr. Lack’s advise to increase her activities.

The claimant was released by Dr. Lack in March of 2004.

The medical treatment she now seeks payment for appears

out of proportion with her minor injury. If the claimant

will not comply with the recommended treatment of

physical therapy, I am unable to find that any other

additional treatment is reasonable at this point in

time.
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          With regard to the award of temporary total

disability, I likewise, disagree with the majority.

Temporary disability is determined by the extent to

which a compensable injury has affected the claimant’s

ability to earn a livelihood. An injured employee is

entitled to temporary total disability compensation

during the period of time that she is within her healing

period and totally incapacitated to earn wages. Arkansas

State Highway & Transportation Dept. V. Breshears, 272

Ark. 244, 613 S.W.2d (1981). An injured employee is

entitled to temporary partial disability compensation

during the period that she is within her healing period

and suffers only a decrease in her capacity to earn the

wages that she was receiving at the time of the injury.

Id. The “healing period” is defined as the period

necessary for the healing of an injury resulting from an

accident. Ark. Code Ann. § 11-9-102(13) (Supp. 1997).

The healing period continues until the employee is as

far restored as the permanent character of her injury

will permit. When the underlying condition causing the

disability becomes stable and when nothing further will

improve that condition, the healing period has ended,

and the claimant is no longer entitled to receive

temporary total disability compensation or temporary
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partial disability compensation, regardless of her

physical capabilities. Moreover, the persistence of pain

is not sufficient in itself to extend the healing period

or to find that the claimant is totally incapacitated

from earning wages. Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W.2d 582 (1982).

          As noted above, the record reveals that the

claimant was released to return to work, yet she refused

to follow through with an offer of light duty

employment. Accordingly, I find that the claimant has

failed to prove by a preponderance of the evidence that

she was totally incapacitated from earning wages. I

further find that the claimant has failed to prove that

she remained within her healing period as she was

released by Dr. Lack in March of 2004 and although she

sought additional treatment from the emergency rooms and

from Dr. Ricca, she has only been offered palliative

pain management, not active treatment that is intended

to improve her condition. It is axiomatic that pain will

not extend one’s period of healing. Therefore, I find

that the claimant has failed to prove that she remained

within her healing period after she was released by Dr.

Lack. 
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          Accordingly, for those reasons set forth

herein, I must respectfully dissent from the majority

opinion.

__________________________________
                     KAREN H. McKINNEY, Commissioner 
 


