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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GARY DAVI S,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE RANDY P
MURPHY, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

CPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge filed July 13, 2004. 1In
said order, the Adm nistrative Law Judge made the
followi ng findings of fact and concl usi ons of | aw

1. The claimant is entitled to
rei nstatenent of tenporary tota
di sability benefits conmenci ng May 23,
2003, and continuing until Decenber 5,
2003.

2. The claimant is entitled to ongoing
medi cal benefits, including a cane
prescri bed by Dr. Harol d Chakal es.
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3. Respondents have controverted this
addi tional period of tenporary total
di sability benefits, as well as the
prescription of the cane.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Commi ssi on.

We therefore affirmthe July 13, 2004
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Conm ssion
on appeal .

Al'l accrued benefits shall be paid in a |unp
sum w t hout di scount and with interest thereon at the
| awful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. 8§ 11-9-715 as
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anended by Act 1281 of 2001. Conpare Ark. Code Ann. §
11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the amount of $500.00 in
accordance with Ark. Code Ann. § 11-9-715(b) (Repl.
2002) .

IT IS SO ORDERED

OLAN W REEVES, Chairnman

Conmi ssi oner Turner concurs.

CONCURRING OPINION

| concur in the principal decision affirmng
and adopting the Adm nistrative Law Judge’ s award of
addi tional nedical treatnent and tenporary tota
disability benefits. | wite separately to address
medi cal evidence not addressed in the principal opinion.

The cl ai mant was i njured on Decenber 5, 2002,
when she was a victimof an arned robbery at her place
of enploynment. During the course of this robbery, the
cl ai mant was roughly handl ed, including being lifted off
the floor by her neck, was threatened with a gun, and

wi t nessed her co-worker receive fatal injuries after
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being shot nmultiple times. As a result of this
incident, the clainmnt suffered physical injuries to her
neck, shoul ders, and upper back, as well as suffering
psychol ogi cal trauma in the formof post traumatic
stress disorder.

The respondents accepted the claimas
conpensabl e and have paid a substantial anount of
medi cal benefits on behalf of the claimnt and tenporary
disability benefits fromthe date of the injury through
May 22, 2003. The present claimconcerns the claimant’s
request for additional tenporary total disability
benefits from May 23, 2003 through Decenber 5, 2003. In
addition, the claimant has requested that the respondent
provi de her with a cane to assist her anbul ation
pursuant to a prescription fromher treating physician.

In regard to the request for benefits, the
cl ai mant contends that the comnbined effects of her
psychol ogi cal traunma and her physical injuries caused
her to renmain disabled and within her healing period
beyond the date the respondent stopped payi ng her
tenporary total disability benefits. The claimnt’s
assertion is based upon the statenments of Dr. Harold
Chakal es, her treating physician who opi ned that she was

not able to return to work until one year follow ng her
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injury. Dr. Chakal es al so advised her to obtain a cane
to assist in her anbul ation.

The respondent has taken the position that the
cl ai mant reached the end of her healing period and,
consequently, was not entitled to further disability
benefits after May 22, 2003. Their argument that the
claimant is not within her healing period appears to be
based primarily upon the opinions of two consulting
nmedi cal providers to whomthey had referred the
claimant. The first of these nedical providers was Dr.
Bruce Safman, a Little Rock physician specializing in
rehabilitative nmedicine. Dr. Safman first saw the
claimant in |ate February 2003. |In a progress note
dated February 24, 2003, he notes that she was narkedly
tight in her upper trapezius muscles bilaterally with
tenderness in those nmuscles and in her scapula as well
as the biceps tendon of her left shoulder. He also
noted that she appeared to be extrenely depressed and
very anxious. Hi s inpression was that the claimant was
suffering froma cervical strain, an upper trapezius
strain, levator scapular tendinitis and biceps
tendinitis.

Anot her progress note dated March 24, 2003,
Dr. Saf man again saw the claimant and noted that her

affect was better and that she was smling and
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comuni cating. He released her to limted duty work
with the restriction of 10 pound |ifting.

However, in spite of Dr. Safman’s limted work
rel ease, the respondent enployer advised the clainmant in
a nmenorandum dated March 31, 2003, that since her |eave
of absence had exceeded 12 weeks, her “job protection”
had ended on March 24, 2002. The claimant did not see
Dr. Saf man again. However, she did see, at the
direction of the respondent, Judy Wite Johnson, a
clinical psychologist in Little Rock, Arkansas. During
t he course of Dr. Johnson’s exam nation, the clai mant
underwent an MWI -2 test which Dr. Johnson noted had
produced a valid and interpretable clinical profile.
After sunmmarizing the clainmnt’s psychol ogical profile,
Dr. Johnson stated that “a behaviorally oriented goa
directed plan needs to be in place with a set tinme to
return to work.” Dr. Johnson further recomended t hat
this plan be put in place as soon as possible so that
t he claimant could resunme a normal life.

Even though the cl ai mant stopped seeing Dr.
Saf man after March 24, 2003, and did not follow up with
Dr. Johnson for further psychol ogi cal eval uati on and
treatnent, she continued to receive treatment fromDr.
Chakal es for her physical injuries, and Dr. Brenda

Smth, a social worker, and Dr. Kay Cogbill, a clinica
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psychol ogi st, for treatnment of her psychol ogi cal
probl enms. Dr. Chakales stated in progress notes and his
deposition of October 2003, that the claimant continued
to be di sabl ed because of her physical condition. Dr.
Chakal es acknow edged that the claimant’s psychol ogi cal
condition was also a factor in her inability to return
to work, and was of the opinion that the severe
depression that she was suffering fromwas undoubtedly
i mpairing her recuperative abilities. This opinion was
al so shared by Dr. Safman. |In his deposition, he, |ike
Dr. Chakal es, acknow edged that a patient who is
suffering fromsignificant clinical depression will not
recover as quickly from physical injuries.

Whi |l e respondents repeatedly argue that Dr.
Saf man rel eased the claimant to return to work, | note
that his release was of a restricted nature and limted
the claimant’s lifting ability. Further, al nost
cont enporaneously with the limted work rel ease from Dr.
Saf man, the respondent enpl oyer advised the clai mant
that she was no | onger enployed by them Since the
respondents did not offer the claimant a job within her
restrictions, | find that there is no basis for
considering Dr. Safman’s |[imted work rel ease to, in any
way, limt or end the claimant’s entitlenment to

tenporary total disability benefits. This is
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particularly true in light of Dr. Chakal es continued
directions that the claimant was totally disabl ed and
shoul d remain off work, which is evidenced by the

numer ous of f-work slips he generated after May 22, 2003
and continuing through his Decenber, 2003 release. It
is also significant that Dr. Johnson did not consider
the claimant to be able to return to work based upon her
visit wwth the claimnt on March 29, 2003. As noted
above, Dr. Johnson felt at that tine, that the claimant
needed to undergo a plan of psychological treatnment in
order to get the clainmant to where she could return to
wor K.

The respondents also inply in their brief that
the claimant was not conplying with the directions of
Drs. Smith and Cogbill. However, an exam nation of the
progress notes developed in regard to their treatnent of
the claimant indicates that such is not the case. Both
of those doctors had directed the clainant to attenpt to
return to as normal a |life as possible by |eaving the
house to interact with crowds and people in other public
pl aces. The claimant was attenpting to do this, but
because of the psychol ogical trauma she suffered, this
was very difficult for her. Also, Dr. Smth, frequently
tal ks about reviewing the claimant’s journal which she

was keeping at Dr. Smth's request as part of her
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psychol ogi cal therapy. A review of Dr. Cogbill’s
progress notes nmake it is apparent that the claimant was
i mproving. Wile she occasionally would have an

i ncrease of her synptons, she was, by and | arge, | eaving
her house nore frequently, and becom ng nore confortable
in situations involving with contact with the general
public.

In sum | find that the clai mant renmai ned
wi thin her healing period, that she was undergoi ng
treatments from Dr. Chakal es including nedication and
trigger point injections, that she was undergoi ng
continued treatnment and therapy fromDrs. Smth and
Cogbi |l and that her psychol ogical condition and
clinical depression was inproving based upon their
treatment plan. For these reasons, | concur that the
respondent inproperly term nated the claimnt’s
tenporary disability benefits in May 2003, and that the
claimant is entitled to receive those benefits through
her rel ease by Dr. Chakal es on Decenber 5, 2003.

The respondent has al so refused to provide the
cl ai mant a cane as recomended by Dr. Chakales. The
respondent does not offer any basis for this refusal but
nmerely states that providing the claimant a cane is not
reasonabl e and necessary. | find, however, the

claimant’ s treating physician has opined that she would
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benefit froma cane. The respondent has not offered any
concrete medi cal opinion or any other basis for denying
this directive. Consequently, | find that the
respondent should be ordered to provide the claimant a
cane as directed by Dr. Chakal es.

For these reasons, | concur that the
Adm ni strative Law Judge’ s deci sion was correct in al

respects and should be affirmed and adopt ed.

SHELBY W TURNER, Conmi ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority
opinion finding that the claimant was entitled to
tenporary total disability benefits for the period My
23, 2003, through Decenber 5, 2003, as well as
continuing nedical treatnment, including a cane to help
the clai mant wal k. Based upon ny de novo review of the
record, | find that the claimant has failed to prove by
a preponderance of the evidence that she is entitled to
addi tional nedical treatnment and additional tenporary

total disability benefits.
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The cl ai mant was enpl oyed by the respondent
enpl oyer when she was injured during a robbery on
Decenber 5, 2002. The claimant was grabbed from behi nd
around her neck and dragged by one of the assail ants
while the assailant held a gun to the clainant’s head.
The ot her assailant shot the claimant’s supervisor while
the clai mant wi tnessed the incident. The clai mant has
subsequently testified at the trials of both assail ants.

The clai mant first sought nedical treatnent
fromDr. Harold Chakal es on Decenber 23, 2002,
conplaining of pain in her neck and | eft shoul der. Dr.
Chakal es prescri bed physical therapy for the clainant
and found that the clainmant was tenporarily totally
di sabl ed. The physical therapy prescribed by Dr.
Chakal es was di scontinued on January 10, 2003, because
it appeared to be aggravating the claimnt’s condition.

The cl ai mant sought nedical treatnment from
Dr. Bruce Saf man on February 24, 2003. Dr. Safnman
reviewed the claimant’s MR, which showed nultiple
degenerative changes but no evidence of any disk
protrusion. Dr. Safman recomrended that the clai nant
stay off work at that tinme. On March 10, 2003, the
cl aimant again saw Dr. Saf man who reported that
“psychiatric problens prinmarily and to a | esser degree

physi cal probl ens preclude her returning to work.
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Therefore, just based on her physical problens | would
return her to light duty.” On March 24, 2003, Dr. Safnman
rel eased the claimant to return to work with a 10 pound
lifting restriction.

Dr. Chakal es testified by deposition that the
claimant could have returned to work in July on a
limted basis.

The cl ai mant has al so sought on-goi ng
psychol ogi cal treatnment followi ng this incident. She
first presented to Brenda Smith for psychot herapy on
Decenber 10, 2002, and she has had on-goi ng
psychot herapy with Dr. Smth. She has al so undergone a
psychol ogi cal evaluation with Dr. Judy Wite-Johnson on
March 28, 2003. The clai nant began psychiatric
managenment with Dr. Kay Cogbill on April 22, 2003. On
Decenber 15, 2003, Dr. Gary Souheaver perforned a
neur opsychol ogi cal exam nation of the claimnt. Neither
Dr. Smith nor Dr. Cogbill have advised the claimant to
remain off work due to the psychol ogi cal inpact she
suffered fromthe incident. The clai mant has been
prescri bed antidepressants, sleeping pills, and anti -
anxi ety nedi cation.

Tenporary total disability is that period
Wi thin the healing period in which an enpl oyee suffers a

total incapacity to earn wages. K 1l Constr. Co. V.
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Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002). Wen
an injured enployee is totally incapacitated from
earning wages and remains in his healing period, he is
entitled to tenmporary total disability. 1d. The healing
period is statutorily defined as that period for healing

of an injury resulting froman accident. Dallas County

Hosp. V. Daniels, 74 Ark. App. 177, 47 S.W3d 283
(2001). The healing period ends when the enpl oyee is as
far restored as the pernmanent nature of his injury wll
permt, and if the underlying condition causing the

di sability has becone stable and if nothing in the way
of treatnent will inprove that condition, the healing

peri od has ended. Crabtree, supra. The question of when

the healing period has ended is a factual determ nation
for the Conm ssion.

The healing period is defined as that period
for healing of the injury that continues until the
enpl oyee is as far restored as the permanent character

of the injury will permt. Arkansas Hi ghway & Transp.

Dept. v. McWIllians, 41 Ark. App. 1, 846 S.W2d 670

(1993). If the underlying condition causing the

di sability has beconme nore stable and if nothing further
in the way of treatnment will inprove that condition, the
heal i ng period has ended. The persistence of pain may

not in and of itself prevent a finding that the healing
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period is over, provided that the underlying condition

has stabilized. 1d.; Mad Butcher, Inc. v. Parker, 4 Ark.

App. 124, 628 S.W2d 582 (1982). Conversely, the healing
period has not ended so long as treatnment is
adm ni stered for the healing and alleviation of the

condition. McWIlians, supra; J.A Riqggs Tractor V.

Et zkorn, 30 Ark. App. 200, 785 S.W2d 51 (1990). The
determ nati on of when the healing period ends is a
factual determ nation to be nmade by the Commi ssi on.

MWIlians, Parker, supra. In Pallazollo v. Nel ns

Chevrolet, 46 Ark. App. 130, 877 S.W2d 938 (1994), the
Court of Appeals stated that in order to be entitled to
tenporary total disability conpensation for an
unschedul ed injury, a claimnt nust prove that he

remai ned within his healing period and that he suffered

a total incapacity to earn wages (citing Arkansas State

H ghway & Transp. Dept. v. Breshears, 272 Ark. 244, 613

S.W2d 392 (1981)).

The evi dence denonstrates that on March
24, 2003, Dr. Safman released the claimant to return to
work with a 10 pound lifting restriction. The clai nant
failed to follow up with Dr. Saf man and di d not
reschedul e or call his office. The claimnt did not
present any evidence fromany of her nental health

provi ders which stated that the clainmant was nmental ly
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unable to work following her release to return to work
with restrictions fromDr. Safman. Dr. Chakal es
acknow edged at the tinme of his deposition, which was
Cct ober 28, 2003, that the clainmant was orthopedically
ready to go back to work. He stated that it was her
enotional overlay which prevented the claimant from
returning to work. Dr. Chakal es described the claimant’s
physical condition as foll ows:

Q And when did you next see her?

A. | saw her again on March the 3¢
| saw her in April, June, July,

Sept enber, COctober; nost recent,

Cct ober 27'". And at this tineg,
during this entire evaluation, |
tried to see whether or not she
wanted to go back to work. She said
she could not go to work.

Q Froma pure orthopedic
st andpoi nt, was she capabl e of
returning to work?

AL Onalimted basis, yes.

Q D d she show any inprovenent from
an orthopedi c standpoint?

A. Yes.

Q If you can, just describe what
| nprovenent she showed.

A. Wll, she’s not as synptonatic.
She does have sone pain in her neck
and her shoul der. Her range of
notion is inproved; she's
anbul ati ng; she can use the upper
extrenmties. She has the preexisting
cervical |unmbar degenerative disc

di sease, as well as an inpi ngenent
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syndronme of her shoul der. She’'s 51

years ol d. She | ooks ol der than that

physi ol ogi cal ly, She acts ol der. The

bi ggest problemthat | know of was

that she showed a reticence in

wanting to return to work.
Dr. Chakal es admtted that psychol ogically speaking, a
psychiatrist, not an orthopedi st, was the appropriate
person to make a determi nation as to her psychol ogi cal
fitness to return to work.

Though Dr. Chakal es had not yet rated the
claimant for permanent partial inpairnment, he testified
as foll ows:

Q And you believe she’'s entitled to
a 5 to 8 percent permanent partial -

A. No greater than that, yes.

The claimant has also failed to denonstrate
that her lingering | ow back synptons are related to her
on-the-job injury. The claimant was initially treated by
Dr. Chakal es for neck conplaints. She did not report |ow
back conplaints until June 2003. Dr. Chakal es further
testified that the claimant’s | ow back probl ens predated
t he acci dent.

The cl ai mant was strongly encouraged during
her psychotherapy to get out of her hone every day.

Dr. Smith, her psychotherapist, stated:



Lee - F214212 17

| gave her a notebook that | want
her to wite down every tine she
goes out and how she feels when she
s out; but, I want it to be every
day this week. She stated her
sister-in-law and cousin would both
go with her. | stressed to her that
this was the only way for her to get
back to normal and functioning where
she can return to work at some point
and carry on with some senbl ance of
a normal life.

According to her deposition testinony, the claimant is
not follow ng her providers recommendations. She
I ndi cat ed that nost days she stays hone.

The cl ai mant was seen by Dr. Wi te-Johnson for
psychol ogi cal evaluation. Dr. White-Johnson’s March 28,
2003, report stated:

On intell ectual screening and
probl em sol ving tasks [the
claimant’ s] | ack of cooperation
resulted in an invalid outcone. She
failed to answer even extrenely

si npl e questions accurately.
However, later on in the test, she
answered significantly nore
difficult questions accurately.
Thus, this test is not valid or

I nterpretable.

Furthernore, the claimant was found
on the Wahl er Physi cal Synptons

I nventory to have a pattern of
findings typically seen with synptom
magni fication. In her report, Dr.

Wi t e- Johnson went on to state:

The validity scales of the MWI-2
i ndicate that she [the clai mant]
produced a valid and interpretable
clinical profile. The clinical
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profile produced by the itens M.
Lee endorsed reflect an individual
who is view ng herself as physically
i1l and extrenely concerned wi th her
health and bodily functions. There
may be no clinical evidence of an
organi c basis for these synptons,

whi ch typically include headache,

di gestive problens, eating problens,
nausea, di zziness, insomi a,
weakness, fatigue, and tiredness.
She can be expected to over-react to
m nor physical disconfort. She does
not handl e stress including
responsibility well and often

devel ops physical synptons in
response to what she perceives are
demands.

The cl ai mant was al so eval uat ed neuropsychol ogically by
Dr. Souheaver on Decenber 15, 2003. Dr. Souheaver found,
t hrough the administration of the MWI-2, “a strong
potential to overly endorse psychiatric synptons.
Reasons for such a validity pattern on the MWPI -2

i ncl ude overt synptom exaggerati on,

di si nterested/ carel ess responses, or a plea for help by
excessi ve synptom endorsenent.” These responses resulted
in the MWI -2 being unable to be interpreted.

The claimant’s deposition testinony indicated
that she was not performng the activities that were
reconmended by her nmental health providers. Her
psychol ogi cal eval uations indicated there were synptom
magni fication. There is nothing in the nedical records

or the testinony which indicate that any nedical health
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prof essi onal has recommended that the clainmant remain
of f work beyond the period of tine proposed by

Dr. Saf man. The claimant has failed to present any

nmedi cal evi dence whi ch supports her contention that she
is physically unable to work followi ng her release from
Dr. Safman. Her psychol ogi cal treatnent records do not
support her contention that her nental health providers
have advi sed her to remain off work. It appears that the
cl ai mant has made no attenpt to | ook for work or return
to her previous enploynment. Since Dr. Safnan gave her
the limted release to return to work, the claimnt has
failed to return to Dr. Safman for treatnment. Further
the claimant’s psychol ogi cal testing showed synptom
magni fi cati on. Therefore, in ny opinion, the claimnt
has failed to show that there is any causal connection
bet ween her continui ng unenpl oynent after May 22, 2003,
and her admttedly conpensable injury. In short, |
sinply cannot find that the clainmant is entitled to
additional tenporary total disability benefits as a
result of her conpensable injury.

Enpl oyers nust pronptly provide nedical
services which are reasonably necessary for treatnent of
conpensabl e injuries. Ark. Code Ann. § 11-9-508(a)(Repl.
2002). However, injured enpl oyees have the burden of

proving by a preponderance of the evidence that the
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medi cal treatnent is reasonably necessary for the

treatment of the conpensable injury. Norma Beatty v. Ben

Pearson, Inc., Full Wbrkers’ Conpensation Comm ssion

Qpinion filed February 17, 1989, (C aim No. D612291).
When assessing whet her nedical treatnent is reasonably
necessary for the treatnent of a conpensable injury, we

nmust anal yze both the proposed procedure and the

condition it is sought to renmedy. Deborah Jones v. Seba,
Inc., Full Wbrkers’ Conpensation Conmm ssion Opinion
filed Decenber 13, 1989 (d aim No. D512553). Also, the
respondent is only responsible for medical services
which are causally related to the conpensable injury.
The cl ai mant contended that she was entitled
to receive a cane which was prescribed to her by
Dr. Chakales. It is evident fromthe deposition
testinmony of Dr. Chakales that the claimant was not in
need of the cane anynore. \Wen questioned about the
cane, Dr. Chakales stated that “she didn't | ook |ike she
needed it today. She did for a period of tinme because
she was unstable in her gait.” He was questi oned about
whet her or not the claimant appeared to be little better

today and he stated, “oh, nmuch better.” In ny opinion,
the claimant could not prove by a preponderance of the
evi dence that the cane is reasonabl e and necessary

medi cal treatnent.
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Therefore, for all the reasons set forth
herein, | mnust respectfully dissent fromthe majority

opi ni on.

KAREN H. McKI NNEY, Conm ssi oner



