BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F212591

VERNON LOCKETT,
EMPLOYEE CLAI MANT

COOPER Tl RE & RUBBER COVPANY,
EMPLOYER RESPONDENT

CROCKETT ADJUSTMENT,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED JUNE 21, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE NELSON V. SHAW
Attorney at Law, Texarkana, Texas.

Respondents represented by the HONORABLE W LLI AM G BULLOCK,
Attorney at Law, Texarkana, Texas.

Deci sion of admi nistrative |aw judge: Reversed.

OPINION  AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed Septenber 13, 2004. The adm nistrative |aw
j udge found, “the clainmant satisfied by a preponderance of
the evidence the el enents necessary to establish a
conpensable injury to his left shoulder.” After review ng
the entire record de novo, the Full Conm ssion reverses the
opi nion of the admnistrative | aw judge. The Ful

Commi ssion finds that the claimnt did not establish a
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conpensabl e injury by medical evidence supported by
obj ective findings.
. H STORY

The record indicates that the clai mant began wor ki ng
for Cooper Tire & Rubber Conmpany in July 1981. The cl ai mant
sought energency treatnment in February 1998 for neck and
bil ateral shoul der pain after a notor vehicle accident. An
energency physician’s inpression was “Status post MVC with
neck strain.” In March 1998, the clainmant reported “nore
di sconfort in the trapezius area, near the right shoul der.”
The record indicates that a chiropractor diagnosed “cervi cal
strain” in March 1998, and that the cl ai mant began a course
of chiropractic treatnent.

The cl ai mant sought energency treatnent in Decenber
2000 for | ow back and shoul der pain. The claimant reported
t hat he was involved in another notor vehicle accident, and
he conpl ai ned of soreness in his |eft shoulder. A physician
assessed “tendinitis” in the claimant’s right shoulder in
July 2001. The cl ai mant underwent right-shoul der surgery in
August 2001. Dr. Barry M G een pronounced maxi num nedi cal

i nprovenent with regard to the claimant’s right shoul der as
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of February 11, 2002. Dr. Geen assigned an 18% right upper
extremty inpairment rating.

The parties stipulated that an enpl oynent relationship
exi sted on Cctober 1, 2002. The clainmant testified on
di rect exam nation:

Q Wiat specifically were you doing when this
i njury occurred?

A WVell, | was lifting. Well, | was building
tires, and | went to pull sone cord apart on the
tire. The tack varies in the material and we
overlap the first ply and second ply. And I
reached up to pull the cord out to pull the tire.

As | reached out to pull, the cord, it was stuck.
When it’s stuck, you just don't kind of pull on it
because it will stretch the material. You ve got
to jerk onit. | was jerking the material | oose,

and | noticed that it had a sharp pain then. As |
went ahead and | kept building, and | noticed that
pain would increase also when I would pull the
beads apart.
Q \Were was this pain occurring?
A. In ny left shoul der.
The claimant filled out a WC.C Form N on Cct ober 1,

2002, stating that he had injured his “left & right

shoul ders....while building tires....” The clai mant

provided simlar information in an Enpl oyee Report of Injury

or Illness. A Supervisor’s Report on Cctober 1, 2002
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i ndi cated, “Vernon strained or pulled sonething which caused
his shoulders to hurt while building tires.”

The claimant presented to Dr. Craig E. Ditsch on
Cct ober 1, 2002:

M. Lockett is a 39 year old male that comes in
with a history that he devel oped sharp pain in
bot h shoul ders while working today. This is a

| ong, involved history, but apparently he had
surgery on his right shoul der for debridenent and
a deconpression. He was off work for a nunber of
nont hs subsequently. He has been back at work at
| east since August. He apparently was previously
building a small tire, but because of changes in
his machines he in the |ast couple of weeks been
(sic) building a significantly bigger tire,

16" tire. He has to |lift themoverhead and he is
conplaining of pain in both shoulders. He has
been told by his orthopedi st that his shoul ders
are “worn out.”

The physician’s exam nation reveal ed “no crepitance or
swelling.” Dr. Ditsch assessed “bil ateral
shoul der/trapezius nuscle pain.” A radiology report on
Cct ober 1, 2002 showed no radi ographi c bony or joint
abnormality in either shoulder. On Cctober 16, 2002, the
clai mant conplained to Dr. Ditsch that the pain in his
shoul ders was worsening. Dr. Ditsch referred the clai mant
to Dr. John P. Young, who saw the cl ai mant on Cctober 22,
2002:
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The patient denies any recent injury to the right
shoul der in the past. About 1 yr ago | perforned
a shoul der scope with deconpression and he was
noted to have a biceps labral fraying which was
treated with debridenment. He states that now he
i s havi ng sone occasi onal pain.

Dr. Young assessed “m|d pain, status post shoul der
scope,” and the doctor stated, “I do not see any significant
limtations in his shoul der.”

Mackie Tiner with Crockett Adjustnent infornmed the
clai mant on Cctober 25, 2002, “Upon review of the nedical
docunent ati on received on the above injury as it applies to
t he Arkansas Wrkers’ Conpensation Law, your clai mdoes not
neet the criteria for a conpensable injury. Therefore, we
must deny your clai munder workers’ conpensation. Bills for
your initial treatnment will be paid. Al subsequent charges
should be filed with your group insurance.”

An MRl of the claimant’s | eft shoul der was taken on
Novenber 19, 2002:

M | d hypertrophi c degenerative changes are seen at
the left acrom ocl avicular joint but no

I npi ngenent i s appreciated. The acronm on has a
nor mal appearance and no abnormalities are seen to
suggest inpingenent. The rotator cuff is nornal
in signal and there is no evidence of rotator cuff
tear. The glenoid | abrum appears grossly intact.

The bicipital tendon is normally positioned within
the bicipital groove. No effusion is seen. No
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fracture or dislocation is noted. Surrounding
soft tissues are unrenarkabl e.

The resulting inpression was “M | d degenerative changes

at the left acrom oclavicular joint, otherwi se normal MR of

the | eft shoul der.”

Dr. Young wote to the respondent-enpl oyer on Novenber

26, 2002:

The patient is a 39 y/o male on whom | perforned a
ri ght shoul der scope on August 31, 2001. At that
point | treated himw th a deconpression. The
patient initially inmproved and has now gradual |y
| nproved, however he continues to have sone
occasi onal popping in this acrom oclavicul ar
joint. He now states that he injured the left
shoul der on Cctober 22, 2002 at Cooper Tire. He
was referred to me for further evaluation of this
| eft shoul der pain. At that point |I felt that he
had sustained a | eft shoul der contusion and we
have treated himw th physical therapy. He has
gradual ly inproved in physical therapy. Due to
the fact that this progress was slow to inprove,
we got an MRl which showed no evi dence of

i mpi ngenent and no evi dence of rotator cuff tear.
It does show that he has mld arthritis of the
acrom ocl avi cul ar joint.

On his physical exam he really had good range of
noti on and good strength.

| feel that, at this point, | would not recomend
any surgical intervention in either shoul der.

feel that the |left shoul der does have mld
arthritic changes in the acrom ocl avi cul ar joint,
however it is not significantly synptomatic.

| do not feel that surgical intervention is
warranted at this tine. | do think that the
natural course of this shoulder is that he wll
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have interm ttent occasional pain. However,

again, | do not recommend surgery. Fromny
standpoint | would allow himto return to work as
t ol er at ed.

The claimant presented to Dr. C. C. Alkire in January
2003 with conplaints of “pain and problens in the right
shoul der....He was recently having sonme problens with his
| eft shoul der, too, but that apparently is not work rel ated
according to the insurance conpany.” Dr. Alkire reconmended
an arthrogram of the right shoulder with a view toward
possi bl e additional right-shoul der surgery. The inpression
from a subsequent right-shoul der arthrogramwas “The study
is conpatible with a snmall tear of the distal supraspinatus
tendon.” Dr. Alkire recommended additional surgery on the
claimant’s right shoulder. Surgery was perforned in
February 2003.

Dr. Alkire noted on March 3, 2003, “The patient returns
for followup of injection of |eft shoulder. He brings
today his MRl that he had had a report fromlast tinme. It
does show he has inpingenent without a rotator cuff tear.
Says if anything his shoulder is feeling a little bit
better....l told himtoday we're just going to let things

conti nue to heal.”
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Dr. Alkire reported on March 31, 2003, “Patient returns
for F/U of |left shoul der inpingenent syndrone. He says that
his | eft shoul der al nbst hurts now worse than his right
shoul der.... The | eft shoul der today shows m ni mal tenderness
to pal pation over the anterior acromon wth a positive CAR
sign....This patient is probably going to need surgery on
his | eft shoulder.” On May 20, 2003, Dr. Al kire diagnosed
“i mpi ngenent syndrone wi th acrom ocl avi cul ar joi nt
arthritis, left shoulder.” Dr. A kire perforned “1. Left
shoul der diagnostic arthroscopy. 2. Acromoplasty. 3.
Distal clavicle resection.” Dr. Al kire stated on July 28,
2003 that the claimant could return to work at |ight duty.

Dr. Alkire filled out a witten formw th blanks on
Decenber 15, 2003. Dr. Alkire’'s handwiting appears to
I ndi cate that he had observed “objective findings” of
“degenerati ve changes of ACjoint (L).” Dr. Alkire wote
“yes” beside the statenent, “The injuries of Vernon Lockett
set out herein are consistent with the job-related injury as
described by himto nme during the taking of his history. It
is my opinion that the injury to his left shoulder is the

cause of Mr. Lockett’s nedical conplaints.”
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A pre-hearing order was filed on April 14, 2004. The
clai mant essentially contended that he sustained an
accidental injury to his left shoulder on Cctober 1, 2002.
The respondents contended that the clainmant could not prove
he sustai ned a conpensable injury. The adm nistrative |aw
judge determ ned that the follow ng i ssues would be
litigated:

(1) Whether the claimant sustained an injury to
his |l eft shoulder that is conpensabl e under the

Arkansas Wirkers’ Conpensation Act;

(2) Whether the claimant was entitled to tenporary
total disability conpensation; and

(3) Whether the clainmant was entitled to nedical
benefits.

The adm nistrative |aw judge found, in pertinent part:

3. The clainmant satisfied by a preponderance of
t he evidence the el enents necessary to establish a
conpensable injury to his left shoul der;

4. The claimant is entitled to reasonably
necessary nedi cal treatnent for his conpensable
| eft shoul der injury;

5. The claimant is entitled to tenporary total
di sability benefits for the periods of tine that
he remained in his healing period and totally
di sabl ed from wor ki ng;

The respondents appeal to the Full Conmi ssion.

1. ADJUDI CATI ON
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The claimant all eges that he sustained a conpensabl e
injury that is governed by the Arkansas Wrkers’
Conmpensation Act, A C A 8 11-9-101 et seq. The claimant’s
alleged injury is, indeed, an injury that is covered by the
Act; however, the claimant has failed to establish the
el enents necessary to prove a conpensable injury by a
preponderance of the evidence. Act 796 of 1993, as codified
at Ark. Code Ann. § 11-9-102(4)(A) defines “conpensabl e
injury”:

(1) An accidental injury causing internal or
external physical harmto the body or accidental
injury to prosthetic appliances, including

eyegl asses, contact |enses, or hearing aids,
arising out of and in the course of enploynent and
whi ch requires nedical services or results in
disability or death. An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by tine and place of occurrence[.]

The enpl oyee nmust prove by a preponderance of the
evi dence that he sustained a conpensable injury. Ark. Code
Ann. 811-9-102(4)(E)(i). In addition, a conpensable injury
nmust be established by nedical evidence supported by
objective findings. Ark. Code Ann. 811-9-102(4)(D).

“Obj ective findings” are those findings which cannot cone
under the voluntary control of the patient. Ark. Code Ann.

§11-9-102(16) (A) (i) .
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In the present matter, the Full Comm ssion finds that
the claimant did not establish a conpensable injury by
nmedi cal evidence supported by objective findings. The
claimant first conplained of bilateral shoulder pain in 1998
after a notor vehicle accident. The claimant conpl ai ned of
| eft-shoul der soreness in 2000 after another vehicul ar
accident. The claimant testified that he hurt his left
shoul der after lifting tires on Cctober 1, 2002.

Nevert hel ess, the evidence of record does not show any
obj ective nedical findings establishing a conpensable injury
to the claimant’s | eft shoulder. The exam nation of Dr.
Ditsch on Cctober 1, 2002 reveal ed “no crepitance or
swelling.” X-rays on October 1, 2002 showed no radi ographic
bony or joint abnormality in either of the claimant’s
shoul ders. An MRl was taken in Novenber 2002, with the
findings, “MI|d hypertrophi c degenerative changes are seen
at the left acrom oclavicular joint but no impingement is
appreciated (enphasis supplied). The acrom on has a nornma
appearance and no abnormalities are seen to suggest
impingment.” The MRl showed no evidence of rotator cuff
tear, nor was there any indication of soft-tissue injury.

The resulting inpression fromthe MR was “M | d degenerative
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changes at the left acrom oclavicular joint, otherw se
normal MRI of the left shoulder.” The record does not
denonstrate that the m|d degeneration seen in Novenber 2002
resulted froman COctober 2002 accidental injury. The
Comm ssion notes Dr. Young' s subsequent statenment in
Novenber 2002, “I felt that he had sustained a | eft shoul der
contusion.” However, there were no objective physical
findi ngs showi ng such a contusi on.

The cl ai mant began treating with Dr. Alkire in January
2003. Dr. Alkire wote in March 2003 that the MR showed
“i mpi ngenent without a rotator cuff tear.” The Conmm ssion
has the authority to accept or reject a nedical opinion and

the authority to determne its probative value. Poulan Wed

Eater v. Marshall, 79 Ark. App. 129, 84 S.W3d 878 (2002).

The Conmi ssion notes that the only MRl in the record, that
i's, from Novenber 2002, specifically reported “no

I mpi ngenent.” W nust therefore assign mniml weight to
Dr. Alkire s speculation in March 2003 that the clai mant
suffered froma | eft-shoul der inpingenent. The Conm ssion
al so notes that Dr. Alkire did not report an inpingnment in
his May 2003 surgical report; nor were there any other

reports of objective nedical findings shown at surgery.
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Finally, the Full Conmm ssion notes that the “objective
findings” pointed out by Dr. Alkire in Decenber 2003 were
“degenerative changes of ACjoint (L).” As we have stated
earlier, the record does not denonstrate that the
degeneration seen in the claimant’s | eft shoul der resulted
froman injury occurring on Cctober 1, 2002.

Based on our de novo review of the entire record, the
Full Comm ssion finds that the claimant did not establish a
conpensabl e injury by nedi cal evidence supported by
objective findings. The Full Conm ssion therefore denies
the claimpursuant to the statutory provisions of Act 796 of
1993. The decision of the adm nistrative |aw judge is
reversed, and this claimis denied and di sm ssed.

I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conmm ssi oner

Conmi ssi oner Turner dissents.



