BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAI M NO F107049 and F211475

TERRY KOONCE, EMPLOYEE CLAI MANT
CEDARVI LLE WATERWORKS, EMPLOYER RESPONDENT
CUNNI NGHAM LI NDSEY, CARRI ER RESPONDENT NO. 1
SECOND | NJURY FUND RESPONDENT NO. 2

OPI NI ON FI LED APRIL 13, 2005

Upon review before the FULL COM SSION, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE EDD E H WALKER, JR.,
Attorney at Law, Fort Smth, Arkansas.

Respondent No. 1 represented by HONORABLE LEE MULDROW
Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by HONORABLE DAVI D PAKE
Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirmed in part,
nodified in part, reversed in part.

OPINION AND ORDER

Respondent No. 1 appeals the decision by the
Adm ni strative Law Judge nmaking the follow ng findings of
fact and concl usi ons of | aw.

1. The Arkansas Wrkers’ Conpensation
Comm ssion has jurisdiction of the
Wi thin claim

2. The rel ationship of enpl oyee-
enpl oyer-carrier existed anong the
parties on April 13, 2001.

3. The cl ai mant was earning sufficient
wages to entitle himto
conpensation at the weekly rates of
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$379.00 for total disability
benefits and $284. 00 for pernanent
partial disability benefits.

Respondent has paid sone
conpensati on benefits including
permanent partial disability based
upon a 13% i npairnent rating.

Claimant has failed to prove by a
preponder ance of the evidence that
he suffered a conpensable injury to
hi s back while working for
respondent in April 2000.

Cl ai mant has nmet his burden of
proving by a preponderance of the
evi dence that he suffered a
conpensabl e injury to his thoracic
and | unbar spine while enpl oyed by
respondent on April 13, 2001.

Cl ai mant has net his burden of
provi ng by a preponderance of the
evi dence that the Botox injections
reconmended by Dr. Fisher are
reasonabl e and necessary for
treatnent of his conpensabl e

I njury.

As a result of his conpensable

April 13, 2001 injury, claimnt has
suffered a pernmanent physi cal

i mpai rment in an anmount equal to 6%
to the body as a whole.

Claimant has failed to prove by a
preponder ance of the evidence that
he is permanently totally disabl ed.
Cl ai mant has proven by a
preponderance of the evidence that
he has suffered a | oss in wage
earning capacity in an anount equa
to 60%to the body as a whole.
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10. The Second Injury Fund is not
| iabl e for paynment of permanent
partial disability benefits.

11. Respondent is liable for a
controverted attorney fee on al
conpensation benefits, including
t hose previously paid by
respondent .

Based upon our d

novo review of the record, we

affirmin part, nodify in part, and reverse in part the
decision of the Admi nistrative Law Judge. We affirmthe
following findings: that the claimant failed to prove by a
preponderance of the evidence that he suffered a conpensabl e
injury to his back in April of 2000; that the claimant has
met his burden of proving by a preponderance of the evidence
that he sustained a conpensable injury on April 13, 2001, to
the lunbar region; and, the finding that the claimant fail ed
to prove by a preponderance of the evidence that he was
permanently and totally disabled. W nodify the finding that
the claimant is entitled to a 60% 1 oss in wage earning
capacity. W reverse the findings that the clainmant proved
by a preponderance of the evidence that he sustained an
injury to his thoracic spine on April 13, 2001; and, the
finding that and that the Second Injury Fund had no
liability for these benefits. Based upon our de novo revi ew

of the record, we find that the clai nant sustained a 30%
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|l o0ss in wage earning capacity. We further find that wage
| oss disability benefits are the responsibility of the
Second Injury Fund. Further, we reverse the decision of the
Adm ni strative Law Judge finding that the Botox injections
given by Dr. Fisher were reasonabl e and necessary nedical
treatnment for the claimant’s conpensable injury. In our
opinion, the claimant has failed to neet his burden of proof
on these issues.

The cl ai mant began working for the respondent
enpl oyer as a back hoe operator in 1986. In 1997, the
cl ai mant began visiting with Dr. Elliott Hays, a
Chiropractic Physician, for treatment of recurrent | ower
back pain and | ower thoracic pain. In April of 2000, the
cl ai mant was di agnosed with a herniated disk at the L5-S1
| evel . Surgery was discussed, but the clainmnt did not
undergo surgery and continued to work for the respondent
enpl oyer. The MRl report dated April 24, 2000, indicated
that the herniated disk was “very, very obvious” and likely
contacting and displacing the left S1 nerve root. Wen
Dr. Thonpson, the clainmant’s neurosurgeon, was asked about
whet her the condition he treated would have warranted an
I npai rnment rating, Dr. Thonpson estinmated a 7% per manent

i mpairnent rating to the body as a whol e based upon this
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2000 MRI. In a report dated June 7, 2000, Dr. Thonpson
indicated that “the patient is pretty well conpensated, but
not fully free of pain.” Dr. Thonpson went on to indicate
that the claimnt was going to continue to have additional
back pain fromtine to tine, but that the claimant was
fairly stable and woul d hopefully not have to have surgery
per f or nmed.

The claimant continued to work for the respondent
enpl oyer until April 13, 2001, when he alleged that he
sust ai ned a conpensable injury to his back at work as he
pul led on a pipe. The claimant testified that he reported
this injury to his supervisor on that date. The cl ai nant
sought nedical treatnent fromDr. Hays, his chiropractic
physician. It is of note that the claimnt had sought
nmedi cal treatnent on April 12, 2001, fromDr. Hays, his
chiropractic physician, conplaining of |ow back pain and
pain in his left |ower extremty.

On April 26, 2001, the clai nant sought nedi cal
treatment fromDr. Parham Dr. Parhanis nmedical reports fail
to mention a work related injury. Dr. Parhanis notes
i ndi cate that the claimant stated “back went out on ne,
sl ept wong” on April 13, 2001. However, the evidence shows

that claimant tried to seek nedical treatnent fromDr. Holly
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Heaver, on April 21, 2001, but she would not see hi m because
it was a workers’ conpensation injury. The clai mant was
referred to Dr. Johnson, a neurosurgeon, who eventually
perfornmed surgery on the claimant’s | unbar spine on May 11
2001. On a follow up visit with the clainmant on June 27,
2001, Dr. Johnson noted, “[claimant] is actually doing quite
well. There's hardly any pain in his | ower back and | ower
left extremty.” On January 25, 2002, Dr. Johnson reported
that the claimant could return to work performng |ight

duty.

The cl ai mant contended that he was unable to
resune work due to his back pain and that he was permanently
and totally disabled. The claimant has been treating with
Dr. Fisher, who has treated the claimant’s pain with
narcotics, as well as, the Cctober 9, 2002, inplantation of
a spine cord stinmulator, and injection of Botox into the
claimant’s right T10-11 area and the left T11l-12 area of the
claimant’s long gisymc thoracic. Both Dr. Standefer and
Dr. Schl esi nger have indicated that the clai mant shoul d be
taken of f narcotics.

On June 25, 2003, the clainmant underwent an
I ndependent nedi cal evaluation by Dr. Bradl ey Short.

Dr. Short opined that the claimant had reached maxi num
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medi cal i nprovenent and assigned a 13% whol e body
I mpai r ment .

The respondents initially accepted the clainmnt’s
April 13, 2001, injury as conpensable. The respondents paid
tenporary total disability benefits, nedical benefits, and
permanent partial disability benefits, in an anount equal to
13% of the body as a whol e, based upon the inpairnent rating
assigned by Dr. Short. The claimant filed this claim
requesting a determnation as to the extent of his pernanent
disability. The Second Injury Fund has contested whether or
not the clai mant even sustained a conpensable injury on
April 13, 2001, the claimant’s entitlement to Botox
I nj ections has been questioned, and there is the issue of a
controverted attorney fee.

Wth respect to the controversion of the injury,
the respondent’s attorney, at the hearing, stated:

[ MR MJULDROW ] The respondents have

initially accepted M. Koonce’s cl ai m of

disability benefits and of nedical

treatment. He was a long-tinme enpl oyee.

He worked for the conpany, | believe,

since 1996 —or 1986. And he asserted

that he injured hinself in April of

2001. As a matter of fact, when he ended

up turning in his claimand filing out

hi s paperwork he nmentioned at the sane

time that he had injured hinself in

April of 2000. The insurance carrier

accepted that claimand paid benefits on
that claim actually paying benefits on
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t he second claim that being the claim
of April of 2001.

M. Pake has called into question

whet her or not that in fact is a
conpensabl e cl ai mand so respondents
find ourselves in a position somewhat
unusual and we’re going to have to enter
stipul ati ons sonmewhat in the
alternative. Qur position basically is
that we cannot stipulate to

conpensabi lity because otherwise if you
were to find the claimnot to be
conpensabl e and we had asserted a
stipul ation of conpensability, we would
be in an odd position.

But our position really is that we
cannot stipulate to conmpensability, but
if there is a conpensable claim there
are two clains, one being the injury
that occurred and | think is well
docunented by the medical in April of
2000 and the other being the injury that
occurred and is docunented by nedical in
April of 2001. And, so, that’s our
position. We're not stipulating that
there was a conpensable injury.

Now, how does that |eave the situation
with regard to, as an exanpl e,

M. Walker’'s attorney’s fee? | nean,
that’s a fair question. It was raised by
M. Walker. | think, because we have

wi t hdrawn our stipulation in this
regard, that any benefits drawn after
today’s date woul d be consi dered
controverted even though we're
continuing to pay disability benefits at
present and even though we’re paying al

reasonabl e and rel ated nedical - - sans
the Botox injections - - we’'re paying
that nmedical. | think those benefits

woul d reasonably be considered to be
controverted after today’ s date.
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Regar dl ess of your decision, we’'re not

going to ask M. Koonce to pay us back

for the benefits that have been paid to

today’ s date, and, so, although we are

not stipulating to conpensability, we

wi |l not be asking for repaynent of

benefits should the claimnot be found

to be conpensabl e.

Ark. Code Ann. 811-9-102(4)(A) (i) (Repl. 2002)
defines “conpensable injury” as “[a]n accidental injury
causing internal or external physical harmto the body ...
arising out of and in the course of enploynment and which
requires nedical services or results in disability or death.
An injury is ‘accidental’ only if it is caused by a specific
incident and is identifiable by tinme and pl ace of

occurrence.” Wal-Mart Stores, Inc. v. Westbrook, 77 Ark.

App. 167, 72 S.W3d 889 (2002). The phrase "arising out of
the enpl oynent refers to the origin or cause of the
accident,"” so the enployee was required to show that a
causal connection existed between the injury and his

enpl oynent. Gerber Products v. MDonald, 15 Ark. App. 226,

691 S.W2d 879 (1985). An injury occurs "'in the course of
enpl oynment’ when it occurs within the tinme and space
boundari es of the enploynment, while the enployee is carrying
out the enpl oyer's purpose, or advancing the enployer's

interest directly or indirectly.”" Gty of El Dorado v.
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Sartor, 21 Ark. App. 143, 729 S.W2d 430 (1987). Under the
statute, for an accidental injury to be conpensable, the

cl ai mant must show that he sustai ned an accidental injury;
that it caused internal or external physical injury to the
body; that the injury arose out of and in the course of

enpl oynent; and that the injury required nedical services or
resulted in disability or death. Id. Additionally, the

cl ai mant must establish a conpensable injury by nedi cal

evi dence, supported by objective findings as defined in 811-
9-102(16). Medical opinions addressing conpensability mnust
be stated within a reasonabl e degree of nedical certainty.

Crudup v. Regal Ware, Inc., 341 Ark. 804, 20 S.W3d 900

(2000). The injured party bears the burden of proof in
establishing entitlenment to benefits under the Wrkers’
Conpensation Act and must sustain that burden by a
preponderance of the evidence. See Ark. Code Ann. § 11-9-
102(4) (E) (i) (Repl. 2002); dardy v. Medi-Hones LTC Servs.,

75 Ark. App. 156, 55 S.W3d 791 (2001).

However, Act 796 al so recogni zes certain specified
exceptions to the general limtation of conpensable injuries
to those injuries which are caused by specific incident and
which are identifiable by tinme and place of occurrence, and

t hese exceptions are set forth in Ark. Code Ann. § 11-9-
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102(4) (A) (ii) through 8 11-9-102(5)(A)(i)(v)(Repl. 2002).
Clains involving nmental illness, heart, pulnonary, and
cardi ovascul ar conditions, and hernias are excepted fromthe
definitiveness rule in Ark. Code Ann. 8§ 11-9-102(4)(A)(iii)
through 8 11-9-102(4)(v). The requirenents necessary to
establish the conpensability of these conditions are set
forth in other sections of the Arkansas Wrkers'
Conpensation law. Clains for injuries caused by rapid
repetitive notion, for back injuries, and for hearing | oss
are accepted in Ark. Code Ann. 8 11-9-102(4)(A)(ii). To
satisfy the definitional requirenents for injuries falling
under Ark. Code Ann. 8§ 11-9-102(4)(A)(ii), the enpl oyee
still nust satisfy all of the requirenents di scussed above,
with the exception of the definitiveness requirenment. Thus,
the claimant still nust prove by a preponderance of the

evi dence that he sustained internal or external damage to
the body as the result of an injury that arose out of and in
t he course of enploynent, and the enployee still nmnust
establish the conpensability of the claimw th nedica

evi dence, supported by objective findings. However, in
addition to these requirenents, if the injury falls under
one of the exceptions enunerated under Ark. Code Ann. § 11-

9-102(4)(A) (ii), the "resultant condition is conpensabl e
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only if the alleged conpensable injury is the major cause of
the disability or need for treatnent.” Ark. Code Ann. § 11-
9-102(4)(E)(ii)(Repl. 2002).

Initially, the claimnt contended that he suffered
a conpensable injury to his | ow back while working for the
respondent in April of 2000. The claimant testified that
during the nonth of April 2000 he was doing a | ot of heavy
wor k whi ch he believed contributed to his back condition. As
a result of the claimnt’s back conplaints he sought nedica
treatment fromDr. Hays. The cl ai mant had seen Dr. Hays on a
nunmber of occasions since Decenber 1997. The clai mant al so
sought medical treatnment from Dr. Thonpson, a neurosurgeon
to determ ne the cause of his back condition. Dr. Thonpson
ordered an MRI scan of the claimant’s |unbar spine which
reveal ed a herniated disc at the L5-S1 |level. The MR report
of April 24, 2000 indicated that this herniation nmay contact
and displace the left S1 nerve root. Dr. Thonpson’s nedi cal
reports indicated that surgery was contenpl ated but was not
performed. In a report dated June 7, 2000, Dr. Thonpson
indicated that “the patient is pretty well conpensated but
not fully free of pain.” Dr. Thonpson went on to indicate

that cl ai mant was going to continue to have additional back
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pain fromtime to tinme but that claimant was fairly stable
and woul d hopefully not have to have surgery perforned.

We find that the claimant’s claimfor a
conpensable injury in April 2000 is a claimfor a gradual
onset injury, not a claimfor a specific incident
identifiable by tinme and place of occurrence. The cl ai mant
did not testify regarding a specific incident identifiable
by tinme and place of occurrence which occurred in
April 2000. Instead, the claimnt seened to relate his back
conplaints in April of 2000 to the general work he was
perform ng during that period of tinme as opposed to a
specific incident. An enployee does not have to identify an
exact date, but there nmust be an “identifiable” incident

under A.C. A 811-9-102(4)(A)(i). Edens v. Superior Mrble

and d ass, 346 Ark. 487, 58 S.W3d 369 (2001). A generic
description of work is not sufficient - - there nust be a

particul ar specific incident. Hapney v. Rheem Manufacturing,

342 Ark. 11, 26 S.W 3d 777 (2000); Thomas Bardrick v. Rheem

Manuf acturing Co., Full Conm ssion Opinion filed

February 21, 2003 (F108263).
A cl ai mant seeking benefits for a gradual onset
injury to the back nust prove by a preponderance of the

evidence that: (1) the injury arose out of and in the course
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of his enploynent; (2) the body that required nedical
services or resulted in disability or death; and (3) the
injury was the major cause of the disability or need for

medi cal treatnment. Wal -Mart Stores, Inc. v. Leach, 74 Ark

App. 231, 48 S.W3d 540 (2001); Freeman v. Con-Agra Foods,

344 Ark. 296, 40 S.W3d 760 (2001). In addition, objective
nmedi cal evidence is necessary to establish the existence and
extent of an injury, but it is not essential to establish

t he causal relationship between the injury and the job. Wal-

Mart v. Leach, supra; Wal -Mart Stores v. VanWagner, 337 Ark.

443, 990 S.W2d 522 (1999).

After conducting a d

novo revi ew of the evidence,

we find that the claimant has failed to prove by a
preponder ance of the evidence that he suffered a conpensabl e
gradual onset injury to his back while working for
respondent in April 2000. Specifically, we find that
claimant has failed to prove by a preponderance of the
evi dence that he suffered a conpensable injury which arose
out of and in the course of his enploynent with the
respondent.

As previously noted, the claimant attributed his
back problenms in April 2000 to his work activities with the

respondent. The claimant testified that he reported this
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belief to his boss, Fred Snipes. As a result of these
conplaints the clai mant sought medical treatnment from

Dr. Hays, the chiropractic physician, and Dr. Thonpson, the
neur osurgeon. A review of the nedical reports from both

Dr. Hays and Dr. Thonpson fails to nention any work rel ated
injury in April 2000. In fact, beginning in April 2000

cl ai mant sought nedical treatnment fromDr. Hays on 36
separate occasi ons between April 2000 and April 13, 2001,
the date of the next alleged injury. None of Dr. Hays’

nmedi cal reports nentions a work related injury.

Andrea Koonce, the claimant’s wife, testified at
the hearing that she vaguely recalled the clai mant having
some problenms with his back in April 2000 and seeking
medi cal treatment from Dr. Thonpson. She stated that in the
one year prior to April 13, 2001, the claimant did not
specifically say anythi ng about having injured his back
whil e working for the respondent in April 2000.
Specifically, she testified as foll ows:

Q Wuld it be fair to say that

during that one-year period of
tine before the April 13"
date that he didn't say
anything to you about hurting
his back at work with this
enpl oyer, Cedarville

Wat er wor ks?

A. Not specifically.
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Accordingly, we find that the claimant has failed
to proved by a preponderance of the evidence that he
suffered a conpensable injury to his back while working for
t he respondent in April 2000.

The claimant testified that he suffered a
conpensable injury to his back as a result of a specific
incident identifiable by tinme and place of occurrence on
April 13, 2001. The claimant testified that he felt a sharp
pain in his back while pulling on a pipe to repair a water
| eak.

After reviewing the evidence in this case, we find
that the claimant has nmet his burden of proving by a
preponder ance of the evidence that he suffered a conpensabl e
injury to his lunbar spine while working for respondent on
April 13, 2001. The clainmant testified that he suffered the
injury to his back while lifting a pipe on April 13, 2001.
He testified that he reported this injury to his supervisor
on that date. Following this incident, the clainmant again
returned to Dr. Hays, and attenpted to seek nedi cal
treatment fromDr. Heaver. The cl aimant al so sought nedica
treatment fromDr. Parham before he was referred to

Dr. Johnson, a neurosurgeon who eventual |y performed surgery
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on claimant’s |unbar spine. Wen the clai mant sought nedi cal
treatment fromDr. Parhamon April 26, Dr. Parhanis nedical
report failed to nmention a work-related injury. Dr. Parhans
report indicated that the claimnt indicated that his back
went out on himand that he slept wong on April 13, 2001.
The claimant attenpted to seek nedical treatnment from

Dr. Holly Heaver on April 25, 2001, but Dr. Heaver woul d not
see the claimant because it was a workers’ conpensation
claim The nedical reports of Dr. Heaver and Dr. Parham
clearly indicate that this was a work related claim It is
al so of note that when the claimant sought nedical treatnent
fromDr. Johnson he conpleted an in-patient nedical history
on May 7, 2001, and indicated that his accident was work

rel ated. Therefore, we find that claimnt has net his burden
of proving by a preponderance of the evidence that his
injury arose out of and in the course of his enploynent and
that his injury was caused by a specific incident
identifiable by tine and place of occurrence.

We also find that the claimant has net his burden
of proving by a preponderance of the evidence that the
injury caused internal physical harmto his body which
requi red nedical services and resulted in disability and

that the claimant has offered nedi cal evidence supported by
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obj ective findings establishing an injury. The nedi cal
evi dence denonstrates that prior to April 13, 2001, the
cl ai mant had been di agnosed as suffering froma herniated
disc at the L5-S1 level for which surgery was contenpl at ed.
After the April 13, 2001, incident, a second MRl scan was
performed on May 2, 2001, which also reveal ed a herniated
disc at the L5 |evel.

A pre-existing disease or infirmty does not
disqualify a claimif the enploynent aggravat ed,
accel erated, or conmbined with the disease or infirmty to
produce a disability for which conpensation is sought.

Nashvill e Livestock Comm ssion v. Cox, 302 Ark. 69, 787

S.W2d 664 (1990); Mnor v. Poinsett Lunber & Manufacturing

Conmpany, 235 Ark. 195, 357 S.W2d 504 (1962); St. Vincent

Medical Center v. Brown, 53 Ark. App. 30, 917 S.W2d 550
(1996) .

In our opinion, the claimant’s pre-existing
herni ated di sc was aggravated by the injury on April 13,
2001. The MRI scan report of My 2, 2001, indicated that the
claimant suffers froma herniated disc at the L5 |evel
However, the report also indicated that the herniation was
nore prom nent than the prior study of April 4, 2001. It

appears that the date of the prior study referred to in the
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May 2, 2001 report is incorrect and it should reflect the
prior MR study of April 24, 2000. There is no evidence that
t he cl ai mant underwent an MRl scan or any other type of

radi ographic study on April 4, 2001. Accordingly, we find
that there was an injury to the claimant’s | unbar spine that
caused internal physical harmto claimnt’s body which

requi red nedical services and resulted in disability and
that it is nmedical evidence supported by objective findings
establishing an injury.

The Second Injury Fund was brought in as a party
and the Adm nistrative Law Judge found that the Second
Injury Fund had no liability. Although the claimant did not
sustain a conpensable injury in April of 2000, he did
sustain a conpensable injury in April 2001, and he had a

pre-existing condition. Md-State Constr. Co. v. Second

Injury Fund, 295 Ark. 1, 746 S.W2d 539 (1988) sets forth

the requirenents that nmust be net in order for the Second
Injury Fund to have liability. These are as foll ows:

First, the enployee nust have suffered a
conpensabl e injury at the present place of

enpl oynent. Second, prior to that injury the

enpl oyee nmust have had a permanent parti al
disability or inpairment. Third, the disability or
i mpai rment nust have conbined with the recent
conpensabl e injury to produce the current

di sability status.
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The last injury “conbines” when it, considered
with the previous injury, causes a greater disability than
the disability produced by the last injury considered al one.

See Hawkins Constr. v. Maxell, 52 Ark. App. 116, 915 S. W 2d

302 (1996), rev’d on other grounds, 325 Ark. 133, 924 S. W 2d
789 (1996). In other words, if the nore recent injury al one
woul d have caused the claimant’s current disability status,
the Second Injury Fund has no liability. In addition, “where
there is nedical evidence that the two injuries conbined to
produce the current disability rating, contradictory
evidence that the claimnt was able to return to the sane
type of | abor after his first injury is not determ native of

[ Second Injury Fund's] liability.” POM lInc. v. Taylor, 325

Ark. 334, 337, 925 S.W2d 790, 791 (1996). Further, an
enpl oyee’s ability to return to the sane work following a
prior injury is sinply not determ native of the Second

Injury Fund’s liability. POM Inc. v. Taylor, 325 Ark. 334,

925 S.wW2d 790 (1996).

Clearly, the claimant neets the first el enent of
the Md-State test. The claimant suffered a conpensable
injury at his present place of enploynent. The second
el ement of the Md-State test is not quite so concl usive.

The second hurdle requires that the claimant nust have a
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prior permanent partial disability or inpairnent. Cearly,
the claimant had a prior permanent partial inpairment. The
cl ai mant was di agnosed with a herniated disk at L5-S1 in
April of 2000, by Dr. Thonpson. Dr. Thonpson estimated that
the claimant’s prior inpairment was 7% to the body as a
whol e. The claimant was able to return to work for the
respondent enployer until April 13, 2001, when he sustai ned
hi s conpensabl e injury.

This case is closely akin to the case of Hawkins

Constr. Co. v. Maxell, 325 Ark. 133, 924 S.W2d 789 (1996).

In the Hawki ns case, M. Maxell had experienced a prior back
injury, but was able to continue with his job, doing the
sane type of |abor. He later reinjured his back on the job
in the sanme area of the spine and had surgery. M. Maxel
filed a workers’ conpensation claim After a period of
conval escence, his surgeon assi gned 10% per nanent
i mpai rment, but opined that the majority of the rating (7%
was pre-existing. The Arkansas Suprene Court found the
Second Injury Fund liability. The Court observed:

The Fund was created by the General

Assenbly to see to it that a subsequent

enpl oyer, such as Hawki ns, does not

beconme responsible for disability of an

enpl oyee when a part of his or her

condition results froman injury which

occurred in previous enploynent with a
di fferent enployer. Ark. Code Ann. 811-
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9-525(a) (1) (Repl. 1996). The only

evi dence before the Conmm ssion which

m ght be considered as contrary to the

medi cal testinmony is that which showed

that, fromthe 1990 injury, M. Maxel

suffered no disability or inpairnent

whi ch kept himfromcontinuing to do the

sanme sort of |abor he had done

previously.

The Court then reviewed the requirenents of Md-
State, and concluded by observing that Dr. Standefer’s
opinion that the earlier injury contributed to the
conpensabl e injury was unrebutted. Thus, Second Injury Fund
l[tability was established. In this case, Dr. Thonpson
concl uded that the claimant had a 7% per manent i npai r ment
for the prior disc herniation.

A case with nearly congruent facts is Dougl as

Tobacco Products Co., Inc. v. Gerrald, 68 Ark. App. 304,

8 S.WBd (1999). Ms. GCerrald suffered a job injury in 1994,
The injury involved her |ow back, and ultimately led to
surgery. A workers’ conpensation claimfollowed. Prior to
her job injury, M. Gerrald had experienced two back
injuries in the early 1990s, each involving the sane part of
her back. However, at the hearing Ms. Cerrald testified that
her previous injuries did not limt or restrict her ability
to do her job. Ms. Gerrald s treating surgeon testified that

she had 13% i npairnent, 8% of which was attributable to the
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previ ous back injures. As in Hawkins, this medical opinion
was noted to be unrebutted. The Arkansas Court of Appeal s,
reversing a Full Comm ssion decision, found Second Injury

Fund liability. In reaching its decision, the Court citing

with approval its decision in Ellison v. Therma-Tru, 66 Ark.

App. 286, 989 S.wW2d 987 (1999), and not ed:

...the Commi ssion in this case erred in
failing to find that the third el enent
of the Md-State was not satisfied. The
medi cal evidence reveal ed that

Ms. Gerrald was diagnosed with disk
desiccation at the L4-L5 and L5-S1

| evels in 1990, and with herniations at
these levels in 1992. Significantly,
these are the levels that were
surgically treated foll ow ng her 1994
injury. Mreover, Dr. Russell attributed
the majority of Ms. Gerral d s permnent
impairment rating to conditions that
preexi sted the conpensabl e injury.

...Gven the nedical evidence presented

in this case, we find that substanti al

evi dence does not support the

Comm ssion’s determ nation that the

injuries did not conbine to produce the

per manent inpairnent...

The facts of these cases mrror the situation
involving the claimant in this case presently before us. In
April 2000, the claimant experienced significant trouble
with his |ow back. Hs famly physician referred himto
Dr. Thonpson who ordered an MRl which reveal ed a herni ated

di sk at L5-S1. Dr. Thonpson suggested surgery, but the
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timng was not right for the claimant. The clai mant
continued with his work, but also continued with treatnent.
In April 2001, the claimant reinjured the same |evel of his
spine. This tinme he could not avoid surgery. Follow ng
surgery and a period of conval escence, an inpairnent rating
of 13% was assigned. Dr. Thonpson opined that the majority
of the rating, 7% was attributable to his pre-existing back
condi tion.

The clai mant was well aware that he had
significant | ow back problens at L5-S1, that he had been
advi sed about the possibility of surgery, that he elected to
try to manage his condition conservatively, and that,
al t hough he was able to return to work, he did so with sone
continuing synptons. In fact, the claimant was seen by his
doctor for his |ow back the day before his work rel ated
injury.

Ther ef ore, based upon our de novo review of the

record, we find that the claimant’s prior inpairnment has

conbined with the claimant’s conpensable injury to produce
his current disability status. Therefore, we find that any
wage | oss disability benefits assigned to the claimant are

the responsibility of the Second I njury Fund.
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The next step that nust be determined is to
determ ne the amobunt of the claimant’s wage | oss. The
cl ai mant contended that he was permanently and totally
di sabl ed and the Adm nistrative Law Judge assigned a 60%
| oss in wage earning capacity. We find that a preponderance
of the evidence fails to support this finding.

The evi dence denonstrates that the clai mant went
for a vocational consultation with M. Dale Thomas, a
vocational rehabilitation specialist. The claimant al so went
under a functional capacity eval uation performed by
Dr. Robert Fisher on Cctober 1, 2003. The conclusions of the
functional evaluator, are as foll ows:

FUNCTI ONAL LI M TATI ONS: M. Koonce did
not denonstrate the ability to materi al
handl e over 21 Ibs or carry over 11 |Dbs.
M . Koonce denobnstrates a sitting

tol erance up to 30 continuous ninutes
but was docunented standing for only 5-7
continuous m nutes. M. Koonce al so
requested to lie down for 10 minutes in
the mddle of the intake interview due
to conplaint of pain. M. Koonce was
also able to walk for a total of 3:55

m nut es continuously before asking to
sit because of his pain.

CONCLUSI ONS: M. Koonce under went
functional capacity evaluation this date
with unreliable results. M. Koonce did
denonstrate the ability to perform work
at | east at the Sedentary Physi cal
Denmand C assification as determ ned

t hrough the Departnent of Labor for an
8-hour day with the above limtations.
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To performwork, M. Koonce will require
frequent changes in postural positions
and will need a position that allows him
to go fromsit to stand at wll.

The respondents al so offered the vocati onal
consul tants testinony and evaluation of M. Dale Thonas.
M. Thomas stated that he did a vocational eval uation and
of fered appropriate vocational rehabilitation assistance to
the claimant. He reviewed the claimnt’s nedical records and
he also interviewed the claimant. He stated in his
t esti nony:

Q And in regard to plans, is it
typical in your business that an
i ndi vidual’s notivation plays a
significant role in how effective
rehabilitation efforts will be?

A Certainly.

Did you have an opportunity to talk
with M. Koonce with regard to what
he thought were his capacities to
return to work or be retrained in a
different area of work?

A. Yes.

And what were his indications
to you?

A He indi cated a nunber of
conplaints that he had, and
he’s tal ked about those in his
testi nony today, about his
inability to function
t hroughout the day. In terns
of his desire to go back to
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work, he told nme and |
reported that he - - lets see
if I can remenber his words
exactly. They’'re in ny report
- - but he gave ne the
definite inpression that he
did not intend on going back
to work, that he was
physically unable to do that.

| know, it says he told ne
that he wanted to “throw in
the towel and not work
anynore.” He just wanted to
“cram into a hole.” | think
that was his perception of his
abilities at that tinme, so he
did not appear to nme to be
overly notivated to get back
into the work force.

M. Thomas testified that he is the one that ordered a
functional capacity evaluation of the clainmant. However,
Dr. Fisher actually ordered it. M. Thomas testified that
retraining would be appropriate for the claimant in this
situation.

Q Did the suppl enment provi de any

clarification with regard to
the individual’s limtations?

A It did alittle bit. The
suppl enment basically says that
he can alternate - - he needs
a job that - - the suppl enent

says he’s functionally capable
of alternating between sitting
and standing an entire eight-
hour workday. It does not
specifically address the |ight
or sedentary lifting, which is
addressed in the FCE
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Q

And if the individual is

rel egated to sedentary as
opposed to light, then there
is a smaller universe of jobs
avai l abl e for that individual;
is that right?

Yes, and the problemthere is
t he amount of sitting required
and nost sedentary jobs are
going to require prol onged
sitting and that's the issue
in the sedentary jobs.

Al'l right. So he would need a
job - - fromyour observations
and fromthe FCE results and
fromthe results of the

medi cal reports you’ ve

i ndi cated, he would need a job
of the medical reports you ve
i ndi cted, he would need a job
that really allowed himto get
up and sit down as he w shes?

That’s correct, and not lift
nore than about 20 pounds at
t he nost.

Wul d they exist in sufficient
nunber to be consi dered
reasonabl e vocati onal options?

Oh, | think so. | think that

we would find that those jobs
not only exist, but they are

frequently avail abl e.

Did you do sonme kind of narket
research to determ ne what

ki nds of jobs would be
available in this area
consistent with those
l[imtations?
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A

| did sone pretty limted

| abor market research and the
answer is, yes, to your

guesti on.

Coul d you explain to us what
ki nds of jobs you canme up
with?

Certainly. | can give you
exanpl es and | basically
surveyed three places. The
state enpl oynent agency, which
is located in this building,
has jobs that woul d be
avai |l abl e. They woul d be such
t hings as security guards,
assenbly work, cashier jobs,
di spatch jobs. In addition,
just an easy review of the
newspaper al so shows retai

sal es jobs, tel emarketing

j obs, custoner service jobs.
And the third place |
contacted is an enpl oyer and
that’ s The Enpl oynent Conpany,
or TEC. They actually do
enpl oy people in a variety of
j obs, and al though they did
not stipulate exactly where

t hose jobs were, they said
that they certainly would have
jobs that would fall within
this range of job category.

Ckay.

These are basically unskilled
j obs.

Ri ght. You know, one of the
things as a - - and these are
t he ki nds of jobs that you
woul d find that woul d be
avai l abl e to an individual who
was able to do the kinds of
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things that were identified on
the FCE, is that right?

A. Yes, | think so.

Now, of course, a
rehabilitation person could
find thenselves in a jamif
they were trying to pick and
choose between whi ch nedi cal
providers to believe, and you
don’t do that, do you?

A No.

If in fact the assessnent of
Dr. Arthur Johnson, the
operating physician, that this
i ndi vi dual could do Iight
duty, no pushing, pulling, or
lifting over 15 pounds is
accurate, then you woul d be of
t he opinion he could work; is
that correct?

A Yes, in that category of jobs
| just discussed, which is
consistent wth the FCE, would
fall within those categories.

Q Al right. And if Dr. Fisher,
who has opi ned basically that
t he person cannot sit or stand
nore than 10 mnutes, if his
assessnment of his limtations
is an accurate appraisal of
the individual’s limtations,
t hen what woul d your opi nion
be with regard to work?

A There woul d be no j obs.
Therefore, when we consider the claimant’s age,

education, skills, his functional capacity evaluation and
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t he vocational rehabilitation assessnment by M. Dal e Thonas,
we find that the claimant is not entitled to a 60%1o0ss in
wage earning capacity, much | ess permanent and total
disability benefits. W assess the claimant’s wage loss to
be 30% | o0ss in wage earning capacity. The claimant is 37
years old, has a high school diplom, has sone college
credit for water managenment courses and failed to give his
best effort on the FCE. He has al so shown a poor attitude
towards rehabilitation by expressing the thought that he was

just going to “throwin the towel.” He’s made absol utely no
effort to find re-enploynment or to return to college or any
type of re-training program Dr. Johnson, who perforned the
claimant’ s di skectony, evaluated the claimnt on January 25,
2002, and found himfit to return to work and performlight
duty tasks. Dr. Johnson also indicated at the tinme that the
clai mant would be able to lift up to 15 pounds. M. Thonas
testified that the claimant woul d be capable of earning a
livelihood in a variety of jobs including security guard,

di spat cher, regional sal esman, assenbly worker, cashier, and
custoner service representative. M. Thonas testified that
there were available jobs in the Fort Smth area and

di scussed entry | evel wages. Accordingly, we reverse the

award of 60% wage | oss disability. Based upon our de novo
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review of the evidence we find that the clai mant sustai ned
wage | oss benefits equal 30%to the body.

Enpl oyers nust pronptly provide nedical services
whi ch are reasonably necessary for treatnment of conpensabl e
injuries. Ark. Code Ann. 8 11-9-508(a)(Repl. 2002). However,
i njured enpl oyees have the burden of proving by a
preponder ance of the evidence that the nedical treatnent is
reasonably necessary for the treatnent of the conpensabl e

injury. Norma Beatty v. Ben Pearson, Inc., Full Wrkers’

Conmpensati on Comm ssion Qpinion filed February 17, 1989
(CaimNo. D612291). When assessi ng whet her nedi cal
treatnment is reasonably necessary for the treatnment of a
conpensabl e injury, we nust analyze both the proposed

procedure and the condition it is sought to remedy. Deborah

Jones v. Seba, Inc., Full Wrkers Conpensation Comm ssion
Opinion filed Decenber 13, 1989 (d aimNo. D512553). Al so,
t he respondent is only responsible for nmedical services
which are causally related to the conpensable injury.
After reviewing the evidence in the record, we
find that the Botox injections are not reasonable and
necessary mnedical treatnent for the clainmant’s conpensabl e
injury. The nedical evidence denbnstrates that the Botox

i njections have been adm nistered in the claimant’s thoracic
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region, not the lunbar region. The injury of 2001 was a
[ unbar injury and all treatnment was focused on that area.
The evi dence denonstrates that the clai mant had been
recei ving sonme chiropractic treatnment prior to April 2001
for sone thoracic spine problens. Dr. Schlesinger, who
eval uated the claimant and | ooked at an MRl scan of the
claimant’s thoracic spine in January of 2003, concluded that
it did not disclose any di sk protrusion of any clinical
significance. There is no nedical evidence of any inpairnent
based on an injury to the claimnt’s thoracic spine.
Therefore, any treatnment directed to the thoracic area is
not the respondent’s responsibility. It is also of interest
to note that the claimant stated at the hearing that he
received a Botox injection approximtely a week prior to his
FCE. The claimant stated that the Botox injections hel ped
hi m However, the evidence denonstrates that the clai mant
did not give full effort on the FCE. Accordingly we find the
Bot ox injections are not reasonabl e and necessary nedi cal
treatment and we reverse this finding of the Adm nistrative
Law Judge.

Therefore, for all the reasons set forth herein,
we affirmin part, reverse in part, and nodify in part the

deci sion of the Adm nistrative Law Judge.



Koonce - F107049/ F211475 34

Al'l accrued benefits shall be paid in a |unp sum
w t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge’s
decision in accordance with Ark. Code Ann. 8§ 11-9-809 (Repl
2002).

Since the claimant’s injury occurred prior to
July 1, 2001, the claimant’s attorney’s fee is governed by
t he provisions of Ark. Code Ann. 8 11-9-715 as it existed
prior to the anendnents of Act 1281 of 2001. Conpare Ark.
Code Ann. § 11-9-715(Repl. 1996) with Ark. Code Ann. § 11-9-
715 (Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant’s attorney is hereby awarded an
additional attorney’s fee in the anount of $250.00 in
accordance with Ark. Code Ann. 8§ 11-9-715(b) (Repl. 1996).

T IS SO ORDERED

OLAN W REEVES, Chairnan

KAREN H. MKI NNEY, Comm ssi oner
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Conmi ssi oner Turner concurs in part, and dissents in part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| concur with the Majority in their affirmance of
the Adm nistrative Law Judge’s decision as to the clainmant’s
alleged injury in April 2000, that he sustained a
conpensabl e injury on April 13, 2001, and the decision that
the clai mant was not permanently and totally disabled (I
note for the record that none of these portions of the
Adm ni strative Law Judge’s deci si on were appeal ed). However,
| nmust dissent fromthe Majority’s decision to deny the
claimant certain requested nedical treatnent and its
reduction of the award of wage | oss disability nade by the
Adm ni strative Law Judge.

The nedical treatnent to which the respondent
objects is a series of Botox injections into the claimant’s
back delivered in an attenpt to reduce the frequency and
severity of the claimant’s painful and debilitating nmuscle
spasnms. The clainmant testified that these injections were of
consi derabl e benefit to himand significantly reduced his
dependence on narcotic pain nedication. The respondent had
appeal ed an Admi nistrative Law Judge’s award of these
benefits arguing that these injections were not reasonabl e

and necessary nedical treatnent. The Majority ruled in the
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respondent’s favor on this issue based upon their concl usion
that the injections were in the claimant’s thoracic spine
whi ch was not injured when he suffered his conpensabl e
injury of April 2001. In reaching this conclusion, the
Majority msinterprets the nedical evidence.

The Majority Opinion states: “The injury of 2001

was a lunmbar injury and all treatnent was focused on that

area.” (Enmphasis added). That statenent is factually

incorrect. Areport fromDr. Arthur Johnson, the

neur osur geon who operated on the claimant’s back, dated
June 27, 2001, notes that the claimnt was having nuscle
spasms in his “lower thoracic spine area for which he is
taking his Flexeril and Loracet 10.” Likew se, physi cal

t herapy reports beginning in May 2001 indicate that the

cl ai mant was having “nuscle spasns md-1ow thoracic.” Dr.
Robert Fisher, the physician who treated the claimant for
chronic pain, noted in a report dated May 19, 2002 t hat
trigger points in the clainmant’ s para-spinal muscle group
caused reactions throughout the clainmant’s back. A
consultative report by Dr. Scott Schlesinger, a Little Rock
neur osurgeon, also had an interesting finding in regard to
the claimant’s thoracic nuscle spasns. In his report of

January 26, 2003, he notes the presence of persistent nuscle
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spasns in the claimant’s back. He also indicates that while
the claimant’s percutaneous stinulator relieved sone of his
pain, its placenment had caused sone new pain in his upper

| unbar region.

Al'l of those reports indicate that the clai mant
has had persistent problens with nuscle spasns and pain in
his thoraco-Iunbar region, a condition which devel oped after
the claimant’s conpensabl e aggravations in April 2001. Al so,
as suggested by Dr. Schl esinger, the severity of these
nmuscl e spasns may have been increased as a result of the
pl acenent of the spinal cord stimulator which was inplanted
in this area of the claimnt’s back.

My review of the Majority’ s Opinion also indicates
that they do not clearly understand the nature of the Botox
injections. In their Opinion, the Majority refers to MR
scans of the claimant’s thoracic spine and conments that
t here have not been any opinions regardi ng per manent
i mpai rment to the thoracic spine. However, the Botox
i njections are not being nmade into the thoracic region of
the claimant’s spine. Rather, the injections are being made
into the para-spinous nuscle group that run along the
claimant’ s back. This is nade very clear in Dr. Fisher’s

reports on June 21, 2002 and July 24, 2002 in which he
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describes the injection procedure. In the June 21% report,
the doctor described a persistent nuscle spasmin the left
par a- spi nal nuscle group at about T8. He states that this
was the injection point of the Botox. In the June 24"
report, he once again discusses chronic nuscle spasns and
states that on this occasion, they were in the |ongissinus
thoracis, which he notes were at the upper end of the

cl ai mant’ s | am nect ony i nci sion.

The Mpjority is confusing the nuscle arrangenent
in the back with the spinal vertebrae which are frequently
used as reference points. The muscl e groupi ngs which Dr.

Fi sher are referring to run throughout the claimnt’s back
and are not related to specific disco-genic danage. As noted
by Dr. Fisher and other physical therapists and physicians
who have treated the claimant, the clainmant’s trigger points
caused himto suffer nuscles spasns and rel ated pain

t hroughout his back. In fact, the word | ongi ssinus used by
Dr. Fisher, refers to |long nuscles. Also, as stated by Dr.

Fi sher, this nuscle group extends to the claimant’s

| am nectony scar. In ny opinion, there is |little doubt that
the Botox injections are intended for treatnent of damage to
the claimant’s nuscles which is the result of his April 2001

injury, the surgical treatnment, and the insertion of the
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per cut aneous spinal cord stinmulator. The Majority’s deni al
of this nedical treatment is based upon a m sunderstandi ng
of the medical term nology and the reason for the
injections. Accordingly, | would affirmthe Adm nistrative
Law Judge’s finding that these injections are reasonable and
necessary nedi cal treatnent.

| also dissent fromthe Majority’s reduction of
the claimant’s wage | oss disability as awarded by the
Adm ni strative Law Judge. The Majority’s reduction is
apparently based upon the functional capacity exam nation
and the opinion of Dale Thonas, a vocational expert who
testified at the request of the respondent. However, M.
Thomas frankly testified that, while there were a nunber of
unskilled jobs with [ifting requirenments that approach the
claimant’s mnimal restrictions, nost of these jobs would
not be available to the claimant. Wen asked by the
claimant’ s attorney whether jobs were available for the
cl ai mant considering that he would be required to
alternately stand or sit, was taking prescribed narcotic
pai n nedi cations, had a spinal cord stinulator inplanted in
hi s back, and has probl ens being functional on an everyday

basis, the reply was that there would be no jobs avail abl e.
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In ny opinion, the claimant clearly established
that he was entitled to at | east a 60%inpairnment to his
body as a whol e as conpensation for his wage | oss
disability. | find that the claimnt’s severe job
[imtations would nmake it extrenely difficult for himto
find any gainful enploynment. For that reason, | dissent from
the Majority’s reduction and would affirmthe Adm nistrative
Law Judge’s award of wage | oss inpairnment equal to a 60%
inpairnment to the body as whol e.

For the reasons set out above, | concur in
part and dissent in part fromthe Commission’s Majority

Opi ni on.

SHELBY W TURNER, Conm ssi oner



