BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F105594

LI NDA KAY JOBE,
EMPLOYEE CLAI MANT

ST. VI NCENT NORTH SHERWOCD,
EMPLOYER RESPONDENT

PREFERRED PROF. | NSURANCE,
| NSURANCE CARRI ER RESPONDENT

OPI Nl ON FI LED MAY 27, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

G ai mant represented by the HONORABLE PHILIP M W LSON
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE WALTER A. MJRRAY
Attorney at Law, Little Rock, Arkansas.

Deci sion of administrative |law judge: Affirnmed as nodified.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opi nion, which was originally filed on July 7, 2004, and
anended on Decenber 13, 2004. 1In said opinions, the
adm nistrative |law judge found in rel evant part, anong ot her
things that, “The claimant was tenporarily totally disabled
for the period beginning May 2, 2001, and continui ng through

the end of her healing period, a date yet to be determ ned.”
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In addition to this, the admnistrative |aw judge found that
“The respondent shall pay all reasonable hospital and
nmedi cal expenses arising out of the injury of April 26,
2001.”

After reviewing the entire record de novo, the Ful
Comm ssion affirns as nodified the opinion of the
adm ni strative | aw j udge.

. Hiystory

The cl ai mant, age 41, began working for the respondent/
enpl oyer on Cctober 30, 2000, as a licensed practical nurse.
On April 26, 2001, the clainmnt sustained an admttedly
conpensabl e injury to her |ower back, while working for the
respondent as she attenpted to |lift a paralyzed patient.
The claimant reported the incident to the charge nurse, and
went hone, thinking that she had only pulled a nuscle.
Prior to her conpensable injury, the claimnt denies having
been treated for any serious back problens, but she does
admt to having suffered sonme |unbar strains, but nothing
serious.

According to the clainmant, she returned to work the
foll owi ng workday and worked only a partial day before her

supervi sor had to send her down to the respondent’s
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energency room (at St. Vincent’s Hospital in Sherwood) for
treatnent. The clainmant was given Lortab 10, and rel eased
for followup care with Dr. Richard McCarthy, an orthopedic
sur geon.

On May 15, 2001, the claimant underwent initi al
evaluation with Dr. McCarthy due to continued conpl aints of
severe back pain. At that time, Dr. MCarthy reported that
an MRl that had been brought in by the claimant which showed
“a herniated disc at L5-S1, centrally placed and slightly to
the right.” As a result, Dr. MCarthy diagnosed the
clai mant as having “a central herniated disc at L5-S1,” for
whi ch he reconmmended a course of treatnent with epidural
steroi ds and physical therapy.

A further review of the nedical notes show that on My
30, 2001, the claimant was initially seen by Dr. Yeshwant
Reddy, pursuant to a referral fromDr. MCarthy for the
adm ni stration of a lunbar epidural steroid injection, which
was done. Also, on June 19, 2001, the claimant underwent
trigger-point injections with Dr. Reddy. At which tinme, Dr.
Reddy’ s i npression was “L5-S1 central herniated nucl eus
pul posus, secondary |unbosacral nyofascial pain, and rule

out bilateral |unboscral radicul opathy.”
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In a letter dated July 3, 2001, Dr. Reddy reported the
foll ow ng to Deborah Watson, a clains adjuster for AIM
Health Initiative:

It is ny professional opinion that this patient

suffered the central disc herniation at L5-S1

secondary to her job-related activities. At

present, she is under ny care for the sane.

On July 5, 2001, the clai mant underwent an
el ectrodi agnosti c eval uation pursuant to orders from Dr.
Reddy for the requested purpose of assessing her |ow back
pain and associated | ower extremty radicul ar synptons.

This study was abnormal, as it reveal ed el ectrophysi ol ogi c
evidence with the foll ow ng:

In conclusion, there was el ectrodi agnostic

evi dence of a subacute to chronic left L5 radicul opathy

wi th established but as of yet inconplete reinnervation

of the affected nuscles sanpled. There was no

el ectrodi agnosti c evidence of an acute or chronic right

| unbar radi cul opathy, right or left sided | unbar

pl exopat hy, peripherial polyneropathy affecting the

| ower extremties or nyopathy.

The cl ai mant was next seen by Dr. Reddy on July 25,
2001 due to continued conplaints of | ow back and bil ateral
leg pain (wth the left | eg pain being greater than the
right leg pain), for which he adm nistered a | unbar epidural

steroid injection. In addition, on August 14 and 29, 2001,
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the cl ai mant underwent L5-S1 |unbar epidural steroid
I njections, which were al so perfornmed by Dr. Reddy.

On Septenber 18, 2001, Dr. Reddy reported that he had
reviewed the claimant’s MRl from May 3, 2001. He further
reported that the clainmant had “L5-S1 HNP slightly nore
towards the | eft side and degenerative disc changes at L3-
4.7 His inpression was L5-S1 central HNP and L3-4
degenerative disc disease. Since the claimant had not
responded to conservative treatnent, Dr. Reddy reconmended
t hat she undergo a | unbar provocative di scogram

On Novenber 7, 2001, Dr. Reddy performed a | unbar
di scography at L3-4, L4-5 and L5-S1, which reveal ed the
fol | ow ng:

IMPRESSION:

1. Valid abnormal study.

2. L3-4 reveal ed 8/ 10 discordant pain with a (Il ow
back pain) with a posterior annular tear.

3. L4-5 was normal -no pain.

4. L5-S1 reveal ed a conpl ete posterior annul ar
tear with 10/ 10 concordant |ow back and left |eg
pain. The dye was seen only in the anterior

epi dural space. Mnimal dye was seen in the
center of the disc space. The tip of the needle
was in the center of the disc.

There was a central |left sided disc herniation,
whi ch was noncont ai ned at L5-Sl1.
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On Novenber 20, 2001, Dr. Reddy reported that the
di scogram had now confirned that the claimnt’s L5-S1
her ni at ed nucl eus pul posus was the of fendi ng agent.
Therefore, Dr. Reddy referred the claimant back to Dr.
McCarthy for consideration of surgical options, as she had
fail ed conservative treatnment, including nedication
managenent, physical therapy, and a series of epidural
I nj ections.

The cl ai mant underwent an MRl | unbar spine w thout
contrast on March 14, 2002, which reveal ed the foll ow ng:

| MPRESSI ON:

Degenerative di sk disease at L3-4 and L5-S1 with a

central disk herniation at L5-S1 causing mass-

effect on the bilateral S1 nerve roots.

Therefore, pursuant to the aforenentioned diagnostic
findings, the claimnt underwent surgery under the care of
Dr. McCarthy, on March 21, 2002, in the form of posterior
spinal fusion at L5-S1 with instrunentation. The cl ai mant
tolerated this procedure without difficulty, and on March
23, 2002, she was discharged hone and directed to return to
the office for a followup evaluation in six weeks.

However, prior to this tinme, on April 10, 2002, the clai mant

was seen on an energency basis due to concerns about her
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wound, as she had sone swel ling, redness, and fluctuance
around the incisional site, fromwhich approximately 120 cc
of dark red bl oody aspirate was obtai ned.

On April 25, 2002, the clainmant was seen by Dr.
McCarthy for regular followup care after her surgery. At
that tinme, the clainmant had sone recurrence of swelling in
her | ow back. Dr. MCarthy reaspirated the right graft site
area, which yielded approximately 70 cc of serosangui neous
| ooking material, which did not appear infected, but it did
not appear to be clear.

Al t hough prior to having surgery the clainmant had right
| eg pain; after her surgery, she had right |l eg pain that was
sonewhat different than before surgery. Specifically, on
July 3, 2002, the claimnt was seen and eval uated by Dr.
McCarthy, at which tinme, she reported continued synptons of
burning in her right foot and bil ateral buttock region, as
she described this pain as stinging. Dr. MCarthy reported
that the claimant had tried heat, ice, and Neutrontin,
wi thout relief, as her post operative pain appeared to be
getting worse. As a result, Dr. McCarthy ordered an MRl of
the |l unbar spine to evaluate her pain, which was perforned

on July 8, 2002, and it revealed the foll ow ng:
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| MPRESSI ON:

Degenerative di sk disease at the L3-4 level. At
this level there was mninmal diffuse bul ge of the
di sk. There were postoperative changes at the L5-
S1 | evel including placenment of pedicle screws and

evidence for anterior fusion. | do not see

evi dence for recurrent or residual disk herniation
at this level. There was evidence for a very
smal | postoperative fluid collection posterior to
the thecal sac at this level. This neasures

approximately 1 2x 1 by 2cmin size. This
finding nost likely represents a snmall

post operative seronma. There was evidence for a

| arger post-op fluid collection which |lies between
t he subcutaneous fat and paraspinal muscle just to
the right of the mdline. This extends fromthe
L5 level to the sacrum This fluid collection
neasures 8 cmin length x 2.3 cmin AP dianeter x
3 cmin transverse dianmeter. This again nost
likely represents a sinple post-op seronsa.

However, based solely on the MRl findings it would
be difficult to exclude a [sic] infected fluid

col I ecti on.

Therefore, based on these findings, Dr. MCarthy
referred the claimant back to Dr. Reddy for further
eval uation and treatnment of her pain and rel ated synptons.
On July 18, 2002, after physically exam ning the clainant
and reviewi ng the results of diagnostic testings, Dr.
Reddy’ s i npression was “Status post L5-S1 fusion with
ongoing right leg pain, rule out bilateral |ower extremty
deep venous thronbosis (DVT), and right S1 radicul ar
pai n/ neuropathic pain.” As a result, Dr. Reddy recomended

bilateral |ower extremty Doppler studies to rule out DVT
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whi ch were done. However, no evidence of DVT in the left or
right |Iower extremty was revealed. 1In addition to this,
Dr. Reddy al so recormended a nyelogramto rule out if there
was any dural tear

On July 31, 2002, the claimant underwent an Xx-ray
| unbar spinal puncture and | unbar nyel ogram pursuant to
orders from Dr. Reddy, which revealed the foll ow ng:

| mpr essi on:

The patient has had a fusion procedure at L5-S1

usi ng pedicle screws, paired intervertbral fusion

conmponent s and bony fusion nasses bilaterally. At

this tinme the fusion does not appear to be

conpletely dense. | do not see any evidence of

nerve root displacenent or other signs of disc

herniation. | do not see an etiology for the right

| eg radi cul opat hy.

Further review of the medical evidence of record shows
that on August 21, 2002, Dr. Reddy adm nistered a right Sl
transforam nal epidural steroid injection after having
di agnosed the claimant with “post |am nectony syndrone wth
right leg radicular pain.”

On Septenber 5, 2002, the claimant was seen by Dr.
Reddy for followup treatnment due to right buttock and | eg
pain. Dr. Reddy’ s inpression was “right iliac crest graft
sit pain, nost likely due to cluneal nerve neuropathy,” for

whi ch he reconmended di agnostic bl ocks of the cluneal nerves
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foll owed by cryotheraphy. At that time, Dr. Reddy advised
the claimant of his relocation fromLittle Rock and
recommended that she seek these procedures fromhis
col | eague, WII|iam Acker man.

However, instead of seeing Ackerman, at the request of
t he respondent, on Septenber 19, 2002, the clai mant
underwent initial evaluation and treatnent for |ower | unber
pain with Dr. Bruce Safman. Hi s inpression was “fail ed back
syndrone, possible residual right S 1 radicul opathy,” for
whi ch he adm nistered a trigger point into the |ower |unbar
paravertebral nuscles, and he also injected the
periarticular structures of the right hip, which were
extrenely tender.

Subsequently, on Cctober 3, 2002, the claimnt reported
to Dr. Safman that she was in a great deal of pain and that
the trigger point injection did not help. In addition to
this, the claimant reported that she had began devel opi ng
paresthesias in the toes of both feet.

On Cct ober 14, 2002, Dr. Safman reported that he had
done an EMG and nerve conduction studies that had
denonstrated “fairly marked, bilateral, tarsal tunne

syndrone.”
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Dr. McCarthy reported on Cctober 30, 2002 that pursuant
to x-rays, he did not see a posterior solid fusion.
Therefore, Dr. McCarthy ordered an MRI to see if there were
any signs of infection or if there was sonething going on
with the nerve root.

An MRl of the lunbar spine taken on Novenber 5, 2002
with and without contrast, which reveal ed the follow ng:

| MPRESSI ON:

Post operative changes at L5-S1. Fluid collections

seen previously have dimnished in size. The

large fluid collection in the deep subcut aneous

space has conpletely resorbed. There was a snal

fluid collection adjacent to the thecal sac to the

left of mdline posterior to L5. This fluid

collection is slightly smaller on the current

exam There was no evidence for a direct

conmuni cation between this fluid collection and

t he thecal sac.

Post operative changes in the disk space at L5-S1

consistent with prior fusion. Posterior

stabilization by pedicle screws and interlocking

vertical bars.

The cl ai mant continued under treatnment with Dr. Safman
due to continued conpl aints of back pain, and on Decenber
12, 2002, he recommended that she see Dr. Steven Kulik, as
she still had a very positive Tinel’s sign over the
posterior tibial nerve of both ankles, and she was stil

reporting a great deal of foot and ankl e pain.
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Therefore, on Decenber 19, 2002, the clai mant underwent
initial evaluation wwth Dr. Kulik for bilateral foot pain.
At that time, Dr. Kulik assessed the clainmant as having
“bilateral tarsal tunnel syndrome,” and he stated that she
may be having sone conponent of referred pain from her back.
Moreover, Dr. Kulik reported that he felt that the
claimant’s tarsal tunnel was directly related to her back
probl em which was fromher original injury, for which he
recommended that the claimant undergo |left tarsal tunnel
rel ease.

The respondent accepted this condition as a natural
consequence of the clainmnt’s conpensabl e back injury and
pai d the appropriate benefits. As such, the clai nant
underwent |left tarsal tunnel rel ease on Decenber 26, 2002,
with Dr. Kulik.

On February 19, 2003, Lynn MCull ough, a registered
nurse practitioner, who works in association with Dr.
McCarthy reported that the clai mant was seen by Dr. MCarthy
due to resulting synptons from her posterior spinal fusion
at L5-S1. At that tinme, Nurse MCull ough reported that the
claimant’ s range of notion had inproved and that she was not

conplaining of a lot of pain. Nurse MCullough further
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reported that the standing AP and | ateral x-rays of the

| umbar spine showed the clainmant to have good fusion
posteriorly. However, Dr. MCarthy did not believe that the
cl ai mant was at naxi mum nmedi cal i nprovenent yet, but he felt
that at her next visit she would have reached this. As
such, the claimant was scheduled for a return visit within
six nmonths. According to notations on this progress report,
al t hough Nurse McCul | ough was the reporting party, the

cl ai mant was seen and evaluated by Dr. R chard MCarthy, who
determ ned her plan of care.

In response to a fax that had been forwarded to Dr.
McCarthy by Sally Paul sen, a clains representative for the
respondent, on March 7, 2003, he wwote in relevant part the
f ol | owi ng.

....M Jobe was recently reevaluated in the

office, and at this tinme | do feel she could

return to a part-time sedentary position. Wile
she has not had a formal functional capacity

eval uation performed, | feel that she should be
able to sit for approximately 20 mnutes with the
ability to change positions at will. Her other

restrictions remain; however, she may be able to
wal k greater than the 20 yards of |ast report.

On March 31, 2003, Dr. Kulik assessed the claimant with

“postop tarsal tunnel, no significant inprovenent and
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continued | ow back pain.” 1In addition to this, Dr. Kulik
report ed:

RECOVIVENDATI ON:

1. Ms. Jobe has reached nmaxi num nedi ca

i nprovenent. She does have pernanent
restrictions, mninmal activity.

2. Follow up with Dr. McCarthy since she is stil
continuing to have back probl ens.

The cl ai mant al so continued under treatment with Dr.
Saf man for her |ower |unbar pain and rel ated synptons
w thout very nuch relief until May 1, 2003. At which tine,
Dr. Safman reported in relevant part, the follow ng:
The patient has had surgery on her back. She has
fail ed back syndrome. | suspect depression is
playing a significant role in her synptomatol ogy.
In so far as | not know her prior to her surgery,
| amnot certain as to whether depression was a
pre-existent or a response to her pain. Her only
objective findings are the fact that she had
pat hol ogy that lead [sic] to surgery, which would
give her a 10%disability rating. She is at
maxi mum nmedi cal inprovenent but require nedication
mai nt enance because of the severity of her pain.
The cl ai mant was seen for foll owup care on August
6, 2003, with Dr. MCarthy, at which tinme, x-rays were
taken. Although Dr. Terrance Wal ker dictated the progress
notes of this date for Dr. McCarthy, it is stated on these
notes that claimant was seen and exam ned with Dr. MCart hy,

who fornmul ated the inpression and plan. Specifically, Dr.
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McCarthy reported that “X-rays showed maintai ned hardware

wi th good alignnent of the notion segnent at L5-S1.

Ferguson vi ew, however, shows that she nay not have

conpl etely consolidated the interbody fusion at that |evel.”
Therefore, Dr. McCarthy ordered a repeat MRl and CT scan of
the L5-S1 segnment with reconstructions in the sagittal plane
to evaluate for evidence of a pseudoarthrosis.

On Septenber 11, 2003, the claimant underwent a CT
| umbar spine without contrast due to continued bilateral |eg
pain and buttock pain, which revealed the foll ow ng:

| mpr essi on:

No evidence of disk herniation fromL3-4 through

L5-S1. Previous anterior and posterior colum

fusion at L5-S1. No evidence of a foram nal

st enosi s.

An MRl of the lunbar spine was al so perforned on
Septenber 11, 2003, which showed:

Concl usi on:

St atus post anterior and posterior fusion L5-S1

with pedicle screw fixation. No evidence of

significant residual or recurrent focal disk

herni ation. No neural inpinging |esion were seen.

Addendum Also noted was mld disk bulging at L3-4

and noderately severe facet osteoarthritis at L4-
5.
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The respondent accepted the claimant’s back injury and
resulting tarsal-rel ated problens as conpensabl e, and paid
appropriate nedical benefits until Septenber 15, 2003. 1In
addition to this, the respondent al so paid appropriate
tenporary total disability benefits through Novenber of
2003. However, the respondent has since controverted the
paynent of additional tenmporary total disability benefits
subsequent to Novenmber of 2003, and the paynent of nedi cal
benefits subsequent to Septenber 30, 2003. As a result, the
claimant has filed this claimrequesting the paynent of
addi tional nedical and tenporary total disability benefits.

A hearing was held in this matter on April 15, 2004.

At the hearing, the clainmant gave testinony. The clai mant
testified that to her know edge, neither Dr. MCarthy, Dr.
Reddy, or Dr. Safman has rel eased her to return to any type
of work. Upon further questioning, the clainmant denied
havi ng been released to return to work by any of the
specialists that she has seen. In addition to this, the
clai mant essentially testified that since her injury she has
been unable to work, as she spends mgjority of her tine at

hone.
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According to the claimant, she is able to performlight
chores around the house, bathe and dress herself, fix snal
neal s, and various other things of this nature. However,
the claimant testified that she has difficulty sitting, and
is able to sit for 30 mnutes to an hour, with positioning
every so often. She also has difficulty bending, lifting,
stoopi ng, and standing. According to the claimant, she is
able to stand maybe 30 to 45 m nutes without having to shift
back and forth. However, the claimant further testified
that she is unable to do anything on a eight-hour day, 40-
hour basis, as she spends three to four hours a day |ying
down or resting on the couch, bed or easy chair.

As to her conpensabl e back surgery, the clai mant
testified that initially after her surgery she felt a little
better. However, the claimant further testified that since
that time her condition has progressively gotten worse. The
cl ai mant deni ed havi ng any subsequent acci dents or
i nci dents.

The adm nistrative | aw judge questioned the attorneys
concerning those issues reflected in the Prehearing O der.

The respondent’s attorney testified:
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administrative law judge: Very well. There is,

and | et nme ask both counsel ors, the issues

reflected in the Prehearing Order are entitlenent

to additional tenporary total disability benefits,

medi cal benefits and attorneys fees. There is not

a question or dispute about unpaid nedi cal

benefits and attorneys[sic] fees. There is not a

guestion or dispute about unpaid nmedical at this

poi nt .

The respondent’s attorney: No, Sir.

administrative law judge: (kay —-

The respondent’s attorney: No, we think she's

still probably entitled to sone nedi cal benefits,

continuing nmedical treatnment. But she had been

referred Dr. Saf man and he was the treating Doc,

and he’s the one that’'s been treating her for a

| ong period of tine.

A prehearing conference was conducted in this matter on
March 2, 2004, from which a Prehearing Order of the sane
date was entered. |In said order, the parties agreed to the
foll owi ng stipul ations:

1). The Arkansas Workers’ Conpensati on Conmm ssion has
jurisdiction of this claim

2). The exi stence of the enploynment relationship on
April 26, 2001, when the claimant sustained a conpensable
injury to her |ow back, an injury which was accepted as

conpensabl e by the respondent.
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3). That the respondent has paid sone nedical and
tenporary total disability benefits.

The Prehearing Order also set forth the issues to be
litigated at the hearing, which were limted to the
fol | ow ng:

1). The claimant’s entitlenent to additional tenporary
total disability benefits.

2). Continued nmedi cal benefits.

3). Attorney’s fees.

The cl ai mant contended that as a result of her Apri
26, 2001, conpensable injury she remains within her healing
period and totally incapacitated from engaging in gainful
enpl oyment and has remai ned so since the | ast paynent of
tenporary total disability benefits. The claimant further
contended that she continue to require nedical treatnent
relative to her conpensable injury.

In contrast, the respondent contended that the clai mant
is no longer entitled to tenporary total disability or
nmedi cal benefits relative to the April 26, 2001, conpensabl e
injury.

After a hearing before the Comm ssion, the

adm ni strative | aw judge found “The claimant was tenporarily
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totally disabled for the period beginning May 2, 2001, and
continuing through the end of her healing period, a date yet
to be determined.” In addition to this, the adm nistrative
| aw judge found that “The respondent shall pay al
reasonabl e hospital and nmedi cal expenses arising out of the
injury of April 26, 2001.”

The respondent appeals to the Full Comm ssion.

1. Adjudication

A. Medical Report

In the present matter, at the center of controversy is
the adm ssibility of a Septenber 15, 2003, nedical report,
whi ch was aut hored by, Dr. Richard McCarthy’ s nurse
practitioner, Lynn MCullough. Due to the alleged
significance of this report and its subsequent adm ssion,
the Full Comm ssion finds it appropriate to address this
issue first. Specifically, we note that a Prehearing O der
was filed in the present matter on March 2, 2004, wherein a
heari ng was scheduled for 1:00 p.m, on April 15, 2004. The
Prehearing Order provided, in relevant part:

Al'l nedical reports and docunentary evi dence, not

previously identified and exchange during the

Prehearing Conference, relied upon by the parties

and to be introduced and nade a part of the record
in this claimshall be identified and furnished to
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opposing party within seven(7) days of authorship

[the date reflected on the docunent]. Failure to

comply with this provision of the Prehearing Order

shall result in the exclusion of the document(s).

Al'l nedical reports, nedical depositions,

docunentary evidence relied upon by the parties

and to be introduced and nade a part of the record

in this claimshall be exchanged anong the

parties, with a copy being furnished for the

Commi ssion’s file, pursuant to Ark Code Ann. 8§ 11-

9-705 seven (7) days prior to the schedul ed

heari ng.

This claimin fact cane on for hearing before the
Conmi ssion on April 15, 2004, but the claimnt did not
provi de the respondent with a copy of the aforenentioned
Sept enber 15, 2003, nedical report until April 12, 2004.
However, during the hearing, the clainmant offered into
evidence this nedical report. At which tine, the respondent
objected to the adm ssion into evidence of this report,
first, on the basis that it was not submtted to themwthin
the gui delines of the Prehearing Order, which requires that,
“All medical reports relied upon by the parties and to be
I ntroduced and nade part of the record in this claimshal
be exchanged anong the parties seven days prior to the
hearing. Secondly, the respondent objected to the adn ssion
into evidence of this report on the basis it contained

informati on that they had not been nade aware of (nanely,
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the possibility of further surgery), and given sufficient
time to develop, as they allege that the report and
recommendati on for surgery had been rendered by the nurse
practitioner.

Al t hough the administrative | aw judge noted the
respondent’s objection with respect to both, the tineliness
of the docunment and the content of the report, he entered it
into evidence. The Full Commi ssion finds that the
adm nistrative law judge erred by entering into evidence
this report because it was not tinely submtted to the
respondent in accordance with the Prehearing Order’s seven-
day rule. Therefore, in our adjudication of this case, we
will not take into consideration the nedical report from
Sept enber 15, 2003, which was untinely submtted to the
respondent.

B. Medical treatment

An enpl oyer shall pronptly provide for an injured
enpl oyee such treatnent as may be reasonably necessary in
connection wth the injury received by the enployee. Ark
Code Ann. 8 11-9-508(a). The claimant bears the burden of

proving that she is entitled to additional nedical treatnent.

Dalton v. Allen Eng’g Co., 66 Ark. App. 201, 989 S.W2d. 543
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(1999). What constitutes reasonably necessary nedical
treatnent is a question of fact for the Conm ssion. Wi ght

Contracting Co. v. Randall, 12 Ark. App. 358, 676 S.W 2D 750

(1984) .

On April 26, 2001, the claimant suffered injuries to her
back while in the enploy of the respondent. The cl ai mant
subsequent |y underwent extensive conservative treatnents due
to her back injury, including nmedication managenent, physi cal
t herapy, and a series of epidurals, all of which failed. As
aresult, on March 21, 2002, Dr. McCarthy perforned surgery on
the claimant’s back in the formof posterior spinal fusion at
L5-S1, with instrumentation due to a herniated di sc at L5-SI1,
which Dr. Reddy opined the claimnt had suffered as a result
of her April 26, 2001, conpensable injury. As such, the
respondent accepted the claimant’s herniated disc at L5-S1 as
a conpensable injury and paid appropriate nedical benefits
until Septenber 30, 2003.

However, since her surgery, the clainmant has credibly
conpl ai ned of continual pain and rel ated synptons, which have
been corroborated by the nedicals, whereinit was reveal ed via
X-rays, which were taken on August 6, 2003, and an MR, which

was t aken on Septenber 11, 2003 t hat showed her fusion was not
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solid. It is also specifically noted that the claimnt has
undergone nmnultiple episodes of seroma drainage at the
incisional site, all of which resulted due to her surgery. In
addition to this, the respondent’s attorney adnmtted on the
record during the hearing that he believed that “the cl ai mant
was probably entitled to continuing nedical treatnment.” The
cl ai mant has deni ed any subsequent acci dents or incidents, and
there is no evidence before the Full Conmm ssion indicating
that the claimnt suffered sone other injury or accident.

Therefore, based on the claimant’s credi bl e conpl ai nts of
ongoi ng pai n, the corroborating nmedicals, nultiple episodes of
seronma drai nage, the statenent of the respondent’s attorney
admtting the need for conti nui ng/ addi ti onal medi cal
treatnment, and the | ack of any i ndependent interveni ng cause,
the Full Comm ssion finds that the claimnt has proven by a
preponderance of the evidence that additional nedical
treatnent is reasonably necessary in connection wth her
conpensabl e injury. As a result, the Full Comm ssion affirns
the admi nistrative |aw judge’s finding on this issue.

C. Tenporary Total D sability Benefits

An injured enployee is entitled to tenporary tota

disability benefits during the tine that she is within her
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healing period and totally incapacitated to earn wages.

Arkansas State H ghway and Transportation Departnent v.

Breshears, 272 Ark. 244, 613 S W 2d 392 (1981).

In the present claim the respondent has paid tenporary
total disability benefits fromMay 2, 2001 t hrough Novenber of
2003. As a result, the claimant is essentially requesting
additional tenmporary total disability conpensation from
Novenmber of 2003, until a date yet to be determ ned. The
adm nistrative law judge found in the present matter, “The
claimant was tenporarily totally disabled for the period
begi nning May 2, 2001, and continuing through the end of her
healing period, a date yet to be determ ned.” The Full
Conmi ssion affirns the admnistrative's |aw judge’s finding.
Specifically, we find that the preponderance of the nedical
evi dence shows that the claimant remains within her healing,
as i s evidenced by the subsequent x-rays from August 6, 2003,
wherein the Ferguson view reveals that she may not have
conpl etely consolidated the interbody fusion at L5-S1, and t he
Sept enber 11, 2003, MR, which shows a | ack of fusion at this
| evel . More inportantly, we think it should also be noted
that at no tinme has Dr. MCarthy pronounced nmaxi mum nedi ca

i nprovenent. Although on March 31, 2003, Dr. Kulik pronounced
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that the claimnt had reached maxi mum nedical inprovenent,
this was solely inreference to her “postop tarsal tunnel,” as
he referred her for followup with Dr. MCarthy for her
continui ng back problens. In additionto this, it should al so
be noted that although on May 1, 2003, Dr. Safnman pronounced
that the clai mant was at maxi num nedi cal inprovenent for her
back injury and gave her a 10% disability rating, the Ful
Conmi ssion attaches very mnimal weight to Dr. Safman’s
opi nion given his speciality,(heis a pain specialist, whereas
Dr. MCarthy is an orthopedic surgeon) and because his
reconmendati on was nmade prior to the x-rays and MR, which
reveal ed objective findings of a |ack of fusion at L5-Sl.
Regardi ng the claimant’s capacity to earn wages; the Ful
Comm ssion finds that the preponderance of the evidence shows
that the claimant has been totally incapacitated fromearning
wages since the time (Novenber of 2003) the respondent
term nat ed paynent of tenporary total disability benefits. It
is specifically noted that although on March 7, 2003, Dr.
McCart hy opi ned that the cl ai mant was probably able to perform
sedentary work, from this tinme until Novenber 2003, the
respondent continued to pay total disability conpensation

and subsequent diagnostic testings in the formof x-rays and
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an MRI, have revealed objective findings of nonfusion. W
find that these subsequent objective findings strongly suggest
that the claimant has suffered and continues to suffer
debilitating residuals from her surgery, so as to totally
i ncapacitated her from earning wages. In addition to this,
the claimant has credibly testified that she has been unabl e
to work since her injury, and at no tinme has Dr. MCarthy
stated that she is at maxi mrum nmedi cal inprovenent. Therefore,
considering the claimant’s credi bl e testinony concerning her
inability to work, the subsequent objective findings, and the
fact that Dr. MCarthy has not pronounced nmaxi nrum nedica
i nprovenent, the Full Conmission finds that it is nore
probable than not that the claimant has been totally
I ncapaci tated fromearni ng wages si nce her conpensable injury
of April 26, 2001.

Therefore, due to all of the foregoing reasons, the Ful
Commission finds that the <claimant has proven by a
preponderance of the evidence that she remains within her
heal i ng peri od and has been totally i ncapacitated fromearni ng
wages since May 2, 2001, and continuing through the end of her
healing period, a date to be determ ned. Accordingly, we

affirmthe deci sion of the adm nistrative | awjudge concerni ng
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the claimant’s entitlement to additional tenporary total
di sability benefits.

Based on our de novo review of the entire record, the
Full Commission finds that the clainmant has proven by a
preponderance of the evidence that she is entitled to
addi tional nedical and tenporary total disability benefits.
We therefore affirm the admnistrative |law judge’'s finding
that “The claimnt was tenporarily totally disabled for the
peri od beginning May 2, 2001, and continuing through the end
of her healing period, a date yet to be determned.” I n
addition to this, the Full Conmssion also affirnms the
adm nistrative law judge s finding that “The respondent shal
pay all reasonable hospital and nedi cal expenses arising out
of the injury of April 26, 2001.”

Al'l accrued benefits shall be paid in a lunp sumw thout
di scount and with interest thereon at the awful rate fromthe
date of the adm nistrative | aw judge's decision in accordance
with Ark. Code Ann. § 11-9-809 (Repl. 1996).

Since the claimant’s injury occurred prior to July 1,
2001, the claimant’s attorney’s fee is governed by the
provi sions of Ark. Code Ann. 8 11-9-715 as it existed prior to
t he anendnents of Act 1281 of 2001. Conpare Ark. Code Ann.
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8§ 11-9-715 (Repl. 1996) with Ark. Code Ann. 8§ 11-9-715 (Repl.
2002). For prevailing in part on this appeal before the Full
Commi ssion, claimant's attorney 1is hereby awarded an
additional attorney's fee in the amunt of $250.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl. 1996).
_ 1T 1S SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner

Conmi ssi oner MKinney concurs in part and dissents in
part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| respectfully concur in part and dissent in
part fromthe majority opinion. Specifically, | agree with
the majority’s opinion finding that the Septenber 15,
2003, nedical reports shoul d be excluded fromthe evi dence
in the record. However, | nust respectfully dissent from
the mpjority’s finding that the claimant was entitled to
additional nedical treatnment and additional tenporary

total disability benefits. Based upon ny de novo revi ew of
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the record, | find that the claimant has failed to neet
her burden of proof.

In ny opinion, a review of the evidence
denonstrates that the claimant is not entitled to
addi tional medical treatnment for her conpensable injury.
The <claimant has been provided wth all possible
treatnments related to her conpensable injury. There are
medi cal reports in the record which indicate that the
claimant’s cont i nui ng synpt ons are rel ated to
psychol ogi cal factors. Specifically, the nmedical reports
of Dr. Reddy and Dr. Safrman indicate that the claimnt’s
conplaints of pain are due to psychol ogical factors. On
March 20, 2003, Dr. Safman reported that the claimant
appeared to be in a great deal of distress and appeared to
be very depressed. In a report dated May 1, 2003, Dr.
Saf man reported, “lI suspect depression is playing a
significant role in her synptonol ogy.” Doctor Safman al so
opi ned on that date:

| am not certain that there is

anything I will do that is going to

renove her pain. This patient is not

conpetitive for vocational reentry.

Psychol ogi cal counseling may be of

sone benefit for her but I wll await
wor kers’ conp. deci sion as to whet her
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they wish to support this or not. The

patient is convinced that she still

has significant pathology present,

whi ch has not been fully addressed.

She did see Dr. McCarthy in February

and he reported that he did not have

anything additional to offer her.
Sinply put, | cannot find that the claimant is entitled to
addi tional medical treatnment. Accordingly, | dissent from
the majority’s finding that the claimant is entitled to
addi tional treatnent.

| also dissent fromthe nmgjority’s finding that
the claimant is entitled to additional tenporary total
disability benefits. The respondents paid tenporary total
disability benefits through Novenber of 2003. The record
i ndicates that the claimant was rel eased by Dr. MCarthy
on Mrch 7, 2003, to work part tinme. H's report
specifically stated, “Ms. Jobe was recently re-eval uated
in the office, and at this time | do feel that she could
return to a part tine sedentary position.” On March 31,
2003, Dr. Kulik declared that the claimnt had reached
maxi mum medi cal inprovenent. Further, on April 18, 2003,

Dr. Saf man stated that there was nothing further that he

coul d do for the claimant’ s subj ective conpl ai nts of pain.
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On May 1, 2003, he declared that the clai mant had reached
maxi mum mnedi cal i nprovenent. Doctor Safman al so awarded
the claimant a 10% pernmanent inpairnment rating. A
per manent inpairnment rating cannot be accessed until the
cl ai mant has reached the end of her healing period. In ny
opinion, the <clainmant has failed to prove by a
preponderance of the evidence that she is entitled to
tenporary total disability benefits because she has
reached the end of her healing period.

Accordingly, for all the reasons set forth
herein, | must respectfully concur in part and dissent in

part fromthe majority’s opinion.

KAREN H. MKI NNEY, Conm ssi oner



