BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAI M NO. F105152
ERNEST DALE LOHVAN,

EMPLOYEE CLAI MANT
SSI, | NC.
EMPLOYER RESPONDENT

VI LLANOVA | NSURANCE COVPANY
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED JUNE 2, 2005

Upon review before the FULL COWM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE EDDI E H WALKER, JR.,
Attorney at Law, Fort Smith, Arkansas.

Respondents represented by HONORABLE MELI SSA ROSS CRI NER,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed August 5, 2004. The adm nistrative |aw judge
found that the claimant was “entitled to pernanent
disability benefits in an anmobunt equal to 60%to the body as
a whole as a result of wage loss fromhis conpensabl e
injury.” After reviewing the entire record de novo, the
Ful | Comm ssion reverses the opinion of the adm nistrative
law judge. W find that the claimant refused to participate
in or cooperate with an offered program of rehabilitation
and j ob placenent assistance. The claimant is therefore not

entitled to permanent partial disability benefits in excess



Lohman - F105152 2

of his permanent physical inpairnent, pursuant to Ark. Code
Ann. §11-9-505(b)(3).
.  H STORY

Dal e Lohman, age 39, testified that he graduated from
the 11'" grade. M. Lohman testified that he worked as a
mechani ¢, and then drove a propane truck for 10 years. The
claimant’ s testinony indicated that he began working for
SSI, Inc. in about 1998. The claimant described his job
duties as “slinging a sledgehamrer all day” and |ater
performng finish work.

The parties stipulated that the claimant “suffered
conpensabl e injuries on April 16, 2001.” The cl ai nant
testified that he slipped and fell a distance of 20 feet off
a roof. Dr. Arthur M Johnson assigned a 15% per nanent
i npai rment rating on Septenber 18, 2001. The parties
stipulated that the respondents accepted and were payi ng
per manent partial disability benefits based on a 15%rating.

The claimant testified that following his release from
Dr. Johnson, “ny spine and ny neck still bothered ne.
don’t know how to - let nme rip your spine out of your back
and - that’s howit feels.”

A vocational consultant with NuQuest Resources wote to
an adjuster on March 28, 2002:

M . Lohman has started an active job search using

t he physical abilities that he reports to have.

He is placing applications for enploynent for a
variety of positions that are currently open in
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the Van Buren/Ft. Smith, Arkansas area based on
job leads that I am providing. He has also

regi stered with the Enpl oynment Security Departnent
(state unenpl oynent office). They have sent him on
one interview.

| am encouraged by M. Lohman’s notivation to seek
enploynment. | intend to nmaintain regular

t el ephone and in person contact with himduring
this initial period of job searching.

| have requested that M. Lohman obtain physician
approval before accepting work to insure that re-
enpl oynment does not exacerbate synptons....

Dr. Johnson reported on April 23, 2002, “X-rays show
the fusion of the anterior and posterior C5-T2 with
anteroposterior fixation construction with no evidence of
failure of the hardware with good placenent. | MPRESSI ON:
Satisfactory fusion construct, C5-T2 with good fusion mass.”

Dr. Johnson noted on April 23, 2002:

M. Lohman is a patient who is seen for neck pain
and is actually doing better. He is not having as
much pain as he was. Usually the pain is nore
intermttent and usually resol ves with weat her
changes or it tends to get worse as he works

t hr oughout the day.

H's strength is 5/5 and he has good novenent of
his extremties and his neck. His x-rays | ook
good with excellent fusion of the cervical spine
w th anteroposterior fusion construct. The CT
myel ogram shows central disc herniation is foca
at C4-5, just slight eccentric to the right.

No additional surgical intervention will be
necessary in his treatnment. At this point we wll
di scharge himfromthe neurosurgery clinic and he
istoreturn to work without restrictions. The
patient was cautioned to exercise discretion in
lifting and perform ng jobs that woul d put him at
risk of c-spine injury.



Lohman - F105152 4

The claimant testified, “After Dr. Johnson said he
could no I onger see nme, he couldn’t give nme any nore
medi cation, then | contacted you or worknen’s conp or
sonebody and they got me with Dr. Short.”

The claimant presented to Dr. Bradley M Short on June
6, 2002:

M. Lohman is a 37-year-old gentleman who was in
his usual state of health, when on 5/17/2001, he
fell froma scaffolding at approxinately 18 feet.
He allegedly | anded on the top of his head and his
conplaint in the energency roomwas pain in the
interscapular level. He was admtted to St.
Edward Mercy Medi cal Center under the attendance
of Dr. Arthur Johnson. He was diagnosed with a
traumatic cervical spine fracture, C6-7. He also
had a fracture of his right upper extremty, right
di stal radius fracture, for which he was attended
by Dr. Jeffrey Evans. He was eventually
stabilized, cleared nedically, and taken to the
operating room where he underwent a surgica
procedure by Dr. Johnson, which reportedly

consi sted of an anterior cervical diskectony and
fusion at C5-6 and C6-7, and C7-T1 with renoval of
hal f the vertebral body of C7, deconpression of

t he spinal canal, and plating with an Atlantis
anterior cervical plating system and placenent of
a halo external fixation device. He underwent a
second surgery on 5/8/2001, in which he underwent
posterior fusion of the Synthes cervical thoracic
spine rod systemwith Stealth stereotactic
navigation with pedicle screws in Tl and T2.

He was eventual ly di scharged fromthe hospital,
has been cleared nedically and surgically;

however, he continues to have a fair amount of

di sconfort and pain. He has been referred for an
eval uation. He reports that he has nedicines

whi ch include OxyContin, which has been hel pful in
his pain, but his current doctor is

unabl e/unwilling to continue himon these
medi ci nes. . ..
| do not believe that he will be able to return to

work as a roofer. W will need to schedule a
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functional capacity evaluation. W wll see him
after this. In the neantinme, we will start himon
pai n nedi cines and copies of his prescriptions are
in his chart. He does appear to be profoundly
depressed. . ..

A functional capacity evaluation was adm ni stered on
June 20, 2002, and the following results were reported: “The
results of this evaluation indicate that Dal e Lohman
denonstrated the ability to work in the LIGHT category of
work for an 8 hour day, according to U S. Departnent of
Labor Standards. Based on the self-limting behaviors
denonstrated by Dal e throughout testing, the above stated
physi cal demand | evel woul d be considered his mninmal work
tolerance. Dale did not denonstrate the ability to perform

the material handling or the positional demands required of

a Construction Wrker.
A representative of Rehabilitation Managenent, |nc.
reported on August 6, 2002:

Following an initial evaluation conducted May 23,
2002, it was determ ned that job placenent
services woul d comrence with M. Dale Lohman.
Since that tinme, Dr. Arthur Johnson has issued
work restrictions. In addition, M. Lohman has
been eval uated by Dr. Bradley Short and has
participated in a functional capacity

eval uation. ...

A resune was previously devel oped on behalf of M.
Lohman. Job devel opnent has been conducted on
behal f of M. Lohman. Job |eads have been
identified in the Ft. Sm th/Van Buren, Arkansas
area and his resune has been faxed to potenti al
enpl oyers. M. Lohman has not participated in a
vocat i onal counseling appoi ntrment during this
reporting period, as he did not keep the

appoi ntment schedul ed for July 15, 2002, and has
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not attenpted to rescheduled (sic) the m ssed
appointment. ...

During this reporting period, 27 job | eads have
been devel oped. These jobs are primarily driving,
I i ght warehouse, production and/or various entry-
| evel positions. Entry-level wages of the
positions identified were approxi mately $7.50-
$8.50 per hour....

As of the date of this report, | amrecomrendi ng

concl usi on of vocational services, if agreed by

all parties. M. Lohman has been provided with a

nunber of job | eads and has not conducted foll ow

up with these enpl oyers (based upon our | ast

conversation). In addition, M. Lohman is

reluctant to return-to-work through job placenent

services at this tinme, as he fears this wll

conprom se his SSDI award. Finally, M. Lohman

has been engaged in work as a roofing crew

supervisor during this reporting period. The

| ength of enploynent, duties or wages of the

position are not known.

Dr. Short reported on Septenber 10, 2002, “He has run
out of his nedicines early and | had a | engthy discussion
with them (sic) about this. He reports that it is effective
for his pain. | have referred himto Dr. Bier who is a
psychol ogi st to speak to himabout this.”

The record contains a report from Crawford
| nvestigation Services, dated October 4, 2002. The report
i ndi cates that an investigator conducted surveillance on the
cl ai mant on Septenber 28, 2002 and Septenber 30, 2002. No
apparent physical restrictions were reported by the
i nvesti gator.

Bruce Harrod, a private investigator with Crawford,
testified for the respondents that he observed the cl ai mant

in Septenber 2002. M. Harrod testified that he watched the
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cl ai mant get on and off bleachers at a football gane, and
that the claimnt carried a young child on his back during
halftime. M. Harrod |ater observed the claimnt entering
and | eaving Wal -Mart, and cl eaning out the back of truck at
Wal -Mart. M. Harrod agreed that he never saw the cl ai mant
“show any signs of having trouble turning his head.”

A psychol ogist, Dr. Patricia J. Wal z, evaluated the
cl ai mant and reported on April 23, 2003:

M. Lohman denonstrated intellectual functioning
in the Extrenely Low to Borderline range with

Achi evenent scores in the extrenely | ow range with
t he exception of word identification (The WRAT
does not mneasure readi ng conprehension). Based on
his performance on the WAI'S and WRAT, he woul d
need assistance with his finances if he was

awar ded benefits. Although he reported a history
of learning inpairnment and earned | Q scores in the
subaverage range on the WAIS-111, | don't believe
he’d qualify for a diagnosis of MId Mental

Ret ardati on based on his functional capacity.
Wiile he is not functioning as well as he
previously did because of his chronic pain and
depression, he appears to have had only i npairnent
in academ c skills prior to his accident and
injury. Since then, he has been nore socially

wi t hdrawn and reports chronic depression with
veget ative synptons including poor concentration,
impaired sleep & appetite, and | ow energy. He

al so reports feeling despondent and usel ess. He
appears to have an agitated, edgy kind of
depression in which he worries excessively and
doesn’t really feel he has nuch control over his
worry. This depression is severe enough to
interfere with his ability to function on the job
inthat it would interfere with his concentration
and attention and his irritability could interfere
with his relationships with peers, supervisors and
t he public.

Dr. Wl z di agnosed “Axis |: Major Depression

Recurrent, Mderate w thout Psychosis,” “Somatoform Pain
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Di sorder,” and “Axis |Il: Borderline Intellectual
Functi oni ng.”

Dr. Short wote on May 29, 2003, “Apparently, M.
Lohman had presented to the energency roomat Crawford
Menorial Hospital and at Sparks over the weekend May 16, 17,
and 18'". | do have an energency room report from Sparks
Regi onal Medical Center. He was diagnosed with opiate
wi t hdrawal . Apparently he has been m susing his pain
nmedi cine and running out early....M. Lohman will be able to
recei ve copies of his records and they can be forwarded to
hi s physician of choice. | have opted not to continue to
treat hi m because of his continued m suse of pain nedicines
for his chronic pain situation after his industrial injury.”

Dr. Reza Shahiminfornmed an attorney for the
respondents on June 17, 2003, “M. Lohman nmay return to
light duty for a period of three nonths, with no lifting
greater than 40 pounds, no tw sting and bendi ng during that
period. |If he returns to work, he should have a primary
physi cian or a rehab vocation physician that foll ows himand
determ nes after that period of |ight work, whether or not
he is capable of returning to full duty at that point.”

The cl ai mant began treating with Dr. George Howel|l on
June 27, 2003. Dr. Howell noted, “Patient suffered a
fracture of his Cspine on April 17, 2001. He now has

chronic pain in his neck, back, shoulders and hips. Al so,
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he indicates that he has pain in his left index finger to
the point that he wishes he could cut if off....I"Il have
hi m check back in two weeks for ne to see himand see about
adjusting his nedications at that tine according to his
needs.” Dr. Howell noted on June 11, 2003, “Patient has
been taking his OxyContin 40 ng one twice a day usually in
the early norning and md afternoon. He is taking the
Lorcet 10/650 two in the norning, two in the afternoon and
usually two at bedtine. He also takes Xanax 1 ng one q.i.d.
W' Il have himto continue this reginmen and give him

medi cations to last himfor one nonth. It seemthat this
regimen has fairly well controlled his pain.”

The claimant continued to follow up with Dr. Howel |,
who noted on Cctober 2, 2003, “Patient suffers fromchronic
neck and back pain. He is post surgical. He reports that
since he has been on his current reginmen he has increased
his physical activities. He goes for walks, etc. He also
suffers fromchronic anxi ety disorder.”

The claimant also saw Dr. Terry Brackman on Cctober 2,
2003. The inpression of Dr. Brackman, an osteopathic
physi cian, was “1. Cervical brachial syndrone. 2.
Thoracic pain. 3. Lunbago. 4. Bilateral hip pain.”

A pre-hearing order was filed on Cctober 7, 2003. The
cl ai mant contended that he was entitled to permanent

disability “greatly in excess of his 15%rating.” The
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respondents contended that they had paid all appropriate
benefits. The respondents contended that they were
“attenpting to provide rehabilitation or job placenent
assi stance and cannot take a position on wage | oss
disability until such has been conpleted.”

The parties agreed to litigate the issues, “1. Extent

of claimant’s permanent disability benefits. 2. Attorney

fee.
Anot her representative of Rehabilitation Managenent,

Inc. informed the respondents’ attorney on October 13, 2003

that the claimant had not responded to witten or tel ephone

correspondence attenpting to initiate job placenent.

However, the record indicates that the claimant did neet

wi th the vocational case manager on Cctober 20, 2003. Terry

H. Ownens reported on Cctober 28, 2003:

M. Lohman and | met in his hone on 10/20/03, with
t he opportunity to continue the vocati onal
rehabilitation process. |t appears that M.
Lohman has decreased the anount of nedication that
he takes which, as he reports, increases his pain
and decreases his physical activity throughout the
day. Although M. Lohman said he would like to
return to work, he does not feel he is capable of
wor ki ng an ei ght-hour day. A Functional Capacity
Eval uation in 2002 indicates he is capabl e of
sedentary to light enploynment at eight hours a
day, lifting no nore than 25 pounds...

| have encouraged M. Lohman to obtain his GED and
Il will send information for the Wrkforce

Devel opnment Center in Fort Smth. | can assi st

M. Lohman in identifying appropriate work
activity, and work himback into the | abor narket
t hrough supportive vocational services....
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Terry Onens testified that she arranged adult education
and job-skills training for the claimant. M. Onens
testified that she identified a nunber of job |eads for the
claimant within his physical restrictions, but that the
claimant followed up on none of the |eads. M. Owaens al so
testified that she arranged for the claimant to attend
physi cal therapy for approximately six weeks, but that the
cl ai mant went to one physical therapy session and did not
return.

Dr. Brackman noted on October 30, 2003 that the
cl ai mant was “having problens with crying spells, nood
swi ngs, and nental junbling where he thinks of a hundred
things at one time, but cannot concentrate on one subject.”
Dr. Brackman essentially planned to adjust the claimnt’s
narcotic nedication

The | ast report of record fromDr. Howell occurred on
Novenber 25, 2003:

Patient suffers fromchronic pain secondary to

traumatic injury of his C-spine and T-spine. He

had fractures of the C5, C6 and C7 and T1, T6 and

T7. He has chronic neck and dorsal trunk pain and

al so shoul der pain and radicular pains in the both

of his upper extremties and hands. He also has

gross trenor and nuscul ar dysfunction and

di sequi libriumof his upper extremties. He

suffers fromchronic anxi ety and depression. He

cares for three kids at honme. H's wfe divorced

hi m about two years ago. The (sic) have children

ages 7, 8 & 11. The 7 and 8 year olds are fenal es

and the 11 year old is a nale. He states that he

gets a lot of help fromhis former nother-in-I|aw
She is there to help himw th the children.
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| am going to have himto continue his

medi cati ons, which include OxyContin 40 ng one
b.i.d., Lorcet 10/560 two t.i.d., Xanax 1lng one
b.i.d. and two at bedtine....

Meanwhi |l e, Terry Owens reported on Decenber 1, 2003:

It has been extrenely difficult to conmunicate
with M. Lohman during this reported period. M.
Lohman has not followed through with the
reconmendati ons and the request he nade for

physi cal therapy. He attended one session and has
not returned. He has not conmunicated with ne and
| have had a difficult time reaching him by phone.
Nunerous | etters have been sent to M. Lohman via

certified miil to ensure receipt. | have been
requested to close ny file (see attached
addendum) . ..

Terry Onens included the foll ow ng Addendum on Decenber
2, 2003:

On Wednesday, Novenber 26 | received a voice mai

from M. Lohman apol ogi zi ng over and over for

mssing his 11/24 neeting with me. He asked for

anot her chance and said he woul d not “keep doing

this to [nme]”. | left a nessage with Crockett

Adjustnment since | felt that M. Lohman has no

true intentions of follow ng through with

vocati onal assistance.

Ms. Onens testified, “I was told by the insurance
carrier that they had given himopportunity to participate
i n vocational rehab and in physical therapy and w thout his
foll owthrough on those they did not feel like that | should
continue the services with him”

The | ast treatnment of record for the claimnt was a
visit with Dr. Brackman on January 23, 2004. Dr. Brackman
pl anned i ncreases/adjustnents to the claimant’s nedi cation

and addi ti onal diagnostic testing.
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Hearing before the Comm ssion was held on July 12,
2004. The claimant testified that he was physically unable
to return to work for the respondent-enpl oyer, stating,
“Just being on ny feet for that period of time would kil
me. And ny back, ny spine aches.” The clainmant testified:

Q Do you know of any job that you could do in
your present condition on a regular basis?

A No, | really don"t. | mean, what can | do?
You know, ny spine has been ripped out, and ny
neck - I nean, | can’t work like | used to. You
know, | ain’'t got the strength. | ain’t got the
endurance, really, you know. It will never be the
sane.

The adm nistrative | aw judge found, “Claimant is
entitled to permanent disability benefits in an anmount equal
to 60%to the body as a whole as a result of wage |oss from
his conpensable injury.” The respondents appeal to the Ful
Conmi ssi on.

1. ADJUDI CATI ON

In considering clains for permanent partial disability
benefits in excess of the enployee s percentage of permanent
physi cal inpairment, the Comm ssion may take into account,
in addition to the percentage of permanent physical
i mpai rment, such factors as the enpl oyee’s age, education,
wor k experience, and other matters reasonably expected to
affect his earning capacity. Ark. Code Ann. 8§11-9-
522(b)(1).

Ark. Code Ann. 811-9-505(b) provides:
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(3) The enpl oyee shall not be required to enter
any program of vocational rehabilitation agai nst
his or her consent; however, no enpl oyee who

wai ves rehabilitation or refuses to participate in
or cooperate for reasonable cause wth an offered
program of rehabilitation or job placenent

assi stance shall be entitled to permanent parti al
disability benefits in excess of the percentage

of permanent physical inpairnment established by
obj ective physical findings.

In order to rely upon Ark. Code Ann. 811-9-505(b)(3) to
foreclose the claimant’s entitlenent to pernanent parti al
disability, the respondents nust show that the clai nant
refused to participate in a program of vocationa
rehabilitation or job placenent assistance, or, through sone
other affirmative action, indicated an unwillingness to

cooperate in those endeavors. Knight v. Andrews Transport,

Wor kers’ Conpensation Comm ssion E408356 (April 17, 1998),

citing Newran v. Crestpark Retirenent Inn, Wrkers

Conpensati on Conmm ssion E418166 (Sept. 14, 1998).

In the present matter, the adm nistrative |aw judge
found that the clainmant proved he was entitled to wage-| oss
disability in the amount of 60% The Full Comm ssion
reverses this finding. The Full Comm ssion finds that the
claimant refused to participate in or cooperate with an
of fered program of rehabilitation and job placenent
assi stance. The claimant is therefore not entitled to
permanent partial disability benefits in excess of his
per manent physical inpairnment, pursuant to Ark. Code Ann.

§11- 9-505(b) (3).
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The cl ai mant, age 39 and an 11'" grade graduate,
sust ai ned admittedl y-conpensable injuries in April 2001.
The cl ai mant underwent cervical -thoracic surgery and was
rel eased with an accepted 15% pernmanent inpairnment rating in
Sept enber 2001. A vocational counselor stated in March 2002
that the claimnt was notivated to seek enploynent. Dr.
Johnson, the treating surgeon, noted in April 2002 that the
cl ai mant was doing better. Dr. Johnson released the
claimant to “return to work without restrictions. The
patient was cautioned to exercise discretion in lifting and
perform ng jobs that would put himat risk of c-spine
injury.”

The record therefore indicates that the claimant was
able to return to at least restricted work follow ng his
rel ease fromDr. Johnson.

The cl ai mant began treating with Dr. Short in June
2002. Dr. Short noted that the claimant had sustained a
traumatic cervical spine fracture and a right distal radius
fracture. Dr. Short did not believe that the claimant “wll
be able to return to work as a roofer.” A subsequent
functional capacity evaluation indicated that the clai mant
could performlight work. The claimant consulted with
anot her vocational manager in August 2002. The vocati ona
manager identified several prospective light-duty jobs for

the clai mant but noted that the clai mant had not
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participated. It was also noted that the clainmant “is
reluctant to return-to-work through job placenent services
at this tine, as he fears this will conprom se his SSD
award. Finally, M. Lohman has been engaged in work as a
roofing crew supervisor during this reporting period. The
| engt h of enploynment, duties or wages of the position are
not known.”

Based on our review of the record, the Full Comm ssion
is unable to determine that the claimant’s refusal to
participate in vocational rehabilitation had anything to do
with nmental depression or addiction to prescribed
nmedi cati on. The claimant just chose not to participate. W
recogni ze that a psychol ogi st di agnosed depression in Apri
2003. The cl ai mant does not contend, however, that he
sust ai ned a conpensable nental injury or illness pursuant to
Ark. Code Ann. 811-9-113. In May 2003, Dr. Short noted a
di agnosis of “opiate withdrawal” and opted not to continue
to treat the clainmant “because of his continued m suse of
pain medicines for his chronic pain situation after his
industrial injury.” In June 2003, Dr. Shahim stated that
the claimant could return to light-duty work for at | east
t hree nont hs.

The cl ai mant began seei ng anot her physician, Dr.

Howel I, in June 2003. Dr. Howell wote that the claimnt’s

medi cation reginmen had “fairly well controlled his
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pain....He reports that since he has been on his current
regi mren he has increased his physical activities. He goes
for wal ks, etc. He also suffers fromchronic anxiety
di sorder.” The evidence denonstrates, therefore, that the
cl ai mant was physically able to return to gai nful enpl oynent
at that tine.

After the claimant contended that he was entitled to
per manent partial disability in excess of his anatom cal
i npai rment rating, the claimnt began consulting with Terry
Onens of Rehabilitation Managenent in Cctober 2003. M.
Onens arranged (1) physical therapy; (2) adult education;
and (3) job placenent assistance. By Decenber 2003, Ms.
Onens was forced to note that the claimant “has no true
intentions of follow ng through with vocational assistance.”
Ms. Ownens’ notes do not indicate, nor does any ot her
evidence in the record show, that the claimant was depressed
to the point that he could not participate in vocational
rehabilitation.

Based on our de novo review of the entire record, the
Ful | Conmm ssion reverses the adm nistrative | aw judge’s
award of permanent partial disability benefits. Because the
claimant refused to participate in or cooperate with an
of fered program of vocational rehabilitation, he shall not

be entitled to permanent partial disability in excess of the
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percentage of his permanent physical inpairnment. This claim

is deni ed and di sm ssed.

IT 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner

Conmmi ssi oner Turner dissents.

DI SSENTI NG OPI NI ON

The Majority opinion reverses the Adm nistrative

Law Judge’ s decision to award the cl ai mant per nmanent
disability benefits in an anbunt of 60%to the body as a
whole. The Majority largely based its decision on the
finding that the clainmant, w thout reasonabl e cause, refused
to participate or cooperate with an offer of rehabilitation
and job placenent assistance. | find the claimant did not
refuse to participate or cooperate with any offer of
rehabilitation and that if he did so, he had reasonabl e
cause for failing to participate. | further find that the
claimant suffered from maj or depression during the tinme he
was being offered rehabilitation and job placenent
assistance, and that if he did, in fact, fail to participate

in rehabilitative services, it was due to circunstances
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beyond his control as his depression prevented himfrom
doing so. For these reasons, | respectfully dissent.

The Majority opinion finds the clai mant
unreasonably refused to participate in rehabilitative
services. |In supporting this finding, they conclude that
the claimant did not suffer a conpensable nental injury and
did not denonstrate he was depressed to such a degree that
he was unable to participate. The Majority further opined
that the claimant was released to at |east restricted work
after his release fromDr. Johnson, inplying their belief
that he was able to participate in the rehabilitative
services. Lastly, the Majority found that because the
claimant refused to participate in rehabilitative services,
he shoul d not be awarded wage-| oss benefits in excess of his
anatom cal rating.

First, |I find that the clainmant did not refuse to
participate in vocational rehabilitation or job placenent
assistance. On March 28, 2002, Dal e Thomas, Vocati onal
Consul tant, conposed a letter indicating the clai mant had
begun actively seeking enpl oynent and been on an interview.
Thomas reported that he was “encouraged by M. Lohman's
notivation to seek enploynent.” This record indicates that
the claimant did, in fact, participate in vocational and job
pl acenent assistance as required by Ark. Code Ann. 811-10-

505(b)(3). On August 6, 2002, Tanya Rutherford Onen
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conposed a “Progress Report”, which indicated that Dr.
Johnson had rel eased the claimant to return to work but to
exercise caution with regards to lifting. Owmens also
reported she spoke with the claimant on July 16, 2002 by
t el ephone, and that the clai mant indicated he was working,
“off and on” as a supervisor for a roofing crew. Owens
i ndi cated the claimant, “indicated he was unsure of how to
proceed because he was awaiting a decision fromhis June
SSDI hearing. He did not know if pursuing work woul d
conprom se approval of his claim” Owmens went on to
i ndi cate that she advised the claimant to contact her if he
wanted to continue to pursue job placenent.

Si nce the purpose of providing rehabilitative and
j ob placenent services is to help workers return to work, |
find that the claimant had already fulfilled the goals of
his program at that point and therefore was no | onger
required to participate in order to satisfy the provisions
of Ark. Code Ann. 811-10-505(b)(3). The contents of Owens’
report indicates that the claimant did not refuse to
participate in rehabilitative or job placenent services.
The claimant’s coments to Omens that he was working
i ndicate that he had already found a nore proficient, better
mechanismto attenpt to return to the workforce.
Additionally, there is no indication that Oaens told the

claimant that he needed to continue with rehabilitative or
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j ob pl acenent services in the future. 1In fact, Owens
recommended concl usion of services because the clai mant had
not followed up with job |eads, expressed concern over
returning to work due to a potential SSDI award, and because
he had al ready been engaging in work. This rel ease, based
in part on the claimant’s return to work further supports a
finding that the claimant adequately perforned
rehabilitative and job placenment assistance requirenents.
After the report from Omens in August 2002, the
next report regarding the claimant’s vocati onal
rehabilitation is dated Cctober 13, 2003. The Progress
Report fromthat date indicates that the clai mant was
referred for services. The author of the report indicates
that he had been attenpting, w thout success, to initiate
contact with the claimant in order to resunme rehabilitative
services. The next Progress Report, dated Cctober 28, 2003,
i ndicates a neeting was conducted with the clai mant on
Oct ober 20, 2003 and that several actions were identified to
hel p the claimant in returning to work. The report al so
i ndi cated the claimant wanted to return to work but was
concerned that he could not work full-tinme because his pain
medi cati on had been substantially reduced since his
Functional Capacity Exam from 2002. The cl ai mant al so
conplained that at tines his hands were nunb and that he

experienced soreness after driving. The clainmnt requested
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physi cal therapy to strengthen his body to the point he
could return to work in the future. The report also

i ndicated that the clai mant woul d be advi sed of potenti al
jobs to apply for and was encouraged to attenpt to get his
GED and to go through additional enploynent seeking skills.
The cl ai mant subsequently submitted to an initial evaluation
by the physical therapist, in order to determnm ne what
treatment was needed. The claimant attended no subsequent
appoi nt ment s.

On Decenber 1, 2003, a Progress Report indicates
the claimant was nailed a |list of job vacancies and was
instructed to attenpt to gain his GED. The itens were not
returned by the claimant. Terry Oanens, Rehabilitation Case
Manager, also indicated the claimant had not availed hinself
of any other advised prograns or services and that the
claimant had failed to maintain contact. Owens recomrended
and successfully suspended rehabilitative services at that
poi nt .

| find that after the claimnt satisfied the
obl i gati ons placed upon himin 2002, he was under no
obligation to resune participation in rehabilitative or job
pl acenent assi stance prograns again. | find that since the
claimant had already participated in simlar services back
in 2002 and participated again in 2003, it would be unjust

to require himto continue with services indefinitely.
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Additionally, | note that the clainmant was referred for
such services at a date peculiarly close to the begi nning of
litigation and find that he did, in fact, participate in
services in 2003. The claimant net with Omens on one
occasi on and went to one physical therapy session, each
indicating that he did, in fact, participate with suggested
servi ces.

| also find that if the claimnt did refuse
services, he did so with reasonabl e cause. The Majority
finds that the clainmant failed to participate in
rehabilitation or job placenent assistance and that the |ack
of participation was not due to depression. | find that any
failure to participate was |likely due to depression, due to
choosing not to participate because the program
reconmmendati ons were not viable, and in an attenpt to
protect entitlenment to any SSDI benefits. | further find
that any failure of the claimant to participate for these
reasons anmounted to reasonabl e cause.

The claimant’s depressi on was docunent ed
t hroughout the nedical reports and the notes conpl eted by
those attenpting to return the claimant to return to work.
It appears that after the claimant’s injury he went into a
depressive state. Later, the claimnt began abusing
prescription pain nedication and his doctor refused to treat

him The cl ai mant subsequently received treatnent from Dr.
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Howel |, but did not receive nedication to treat his
depression and received pain nedication in smaller dosages.
The tine period where the clainmant was receiving |ess

nmedi cati on and not being treated for his depression appears
to be during the sane tinme period in which the respondent is
contending the claimnt refused to participate, indicating
the claimant’s depressive state |ikely was the cause for any
alleged failure to participate on the part of the clai mant.

The claimant’s nedical records consistently
i ndicate the claimant had struggles with depression and
pain. On June 23, 2002 Dr. Short indicated that the
cl ai mant appeared, “profoundly depressed,” and indicated, “I
do not believe he will be able to return to work as a
roofer. Dr. Short further indicated he would start the
cl ai mant on pain nedication and that he offered to prescribe
Prozac.

On July 2, 2002, Dr. Short changed the claimnt’s
prescription for Prozac to,”Celexa 10 ng po q. day for
several days then 20 ng a day.” Dr. Short al so indicated
that the clai mant had been increasing his dosage of
OxyContin on his own, but that since the claimant was nore
functional at that dosage, he opted to, “increase his
OxyContin from20 to 40, 1-2 b.i.d. and increased his

Roxi codone.”
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On Septenber 10, 2002, Dr. Short indicated that
the claimant had run out of nedication early and that he was
referring the claimant to speak to a psychol ogist. Dr.
Short al so indicated he was considering increasing the
clai mant’ s dosage of Cel exa. On Decenber 25, 2002 Dr Short
noted the claimnt’s nood was “l ow’ and added Lexapro in a
dosage of an extra 10 ng a day to the claimant’s |ist of
medi cati ons.

The cl ai mant was hospitalized fromMy 16 to My

18, 2003 due to opiate withdrawal. On May 29, 2003 Dr.
Short refused to continue treating the claimant as he
| earned the claimant was, "m susing his pain nmedicine and
runni ng out early.”

The cl ai mant subsequently received treatnment from
Dr. Howell and Dr. Brackman. On June 27, 2003 Dr. Howel |
i ndi cated he was prescribing,”OxyContin 40 ng one t.i.d.,
Lorcet 10/650 one q.i.d. and Xanax 1 ng one q.i.d.” Dr.
Howel | al so indicated Dr. Brackman had prescri bed Zanafl ex
and Neurontin.

On Novenber 25, 2003 Dr. Brackman indicat ed,
" Anxi ety/ depression which is not being treated at this tine.
Dr. Howell has himon Xanax, but he is not taking anything
to aid the depression conponent. He is having problens with

crying spells, mbod swi ngs, and nental junbling where he
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t hinks of a hundred things at one time, but cannot
concentrate on one subject.”

These records exenplify that prior to Dr. Johnson
di sm ssing the claimnt, the claimant was receiving
treatment for depression, whereas, after the dismssal he
was not. Additionally, |I note that Dr. Walz’s report from
April 23, 2003 indicates that the claimant’ s depression was
severe enough to interfere with his ability to function at a
job and could inhibit his dealings with others, indicating
that even before the alleged refusal, the claimnt’s
depressi on was severe enough to cause concern with regards
to being able to return to the workforce. | note that the
first evidence of the claimant’s alleged refusal to
participate is noted in the QOctober 13, 2003, a tine that
corresponds with the period where the claimant was not being
treated for depression. | further note that Owens, the
respondent’s own witness, testified that a person with
depressi on woul d have decreased incentive and notivation.
Specifically Onens said,

A: Well, generally what it does it

decreases ones’ incentive or notivation.

They are so depressed they don’t have
that ability to initiate an activity.

So first of all, you may not ever get up
and gent enough energy to go and apply
for a job.

Q As a vocational expert, if sonebody
approached you and asked you to help
pl ace someone and you knew that person
had a current diagnosis of major
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depressi on woul d you reconmend that the
depression be treated before you tried
to place thenf

A. More than likely, | would, depending
on howit’'s exhibiting itself and it’s
not already being treated. If it’s
being treated and it’s still exhibiting
in the noderate to severe, then the
treatment needs to be |ooked at to
consider if thee needs to be different
medi cati ons, nore nedications, or some
ot her psyco-therapies going on in
conjunction with that before they' re
really able to work with you and to
foll ow through with the things you need
themto do.

Onens further testified,

Q So if the level of mmjor depression

I s noderate or above, do you agree that

that’s a significant potenti al

I npedi ment that ought to be dealt with

before your services are likely to be

effective?

A. | think they can go simultaneously

and | have done that in the past, but it

has got to cone to sone control to be

effective for ny services to be

effective.

Onens’ testinony, when viewed in conjunction with
the nedical records indicating the clai mant had been
di agnosed with depression and was not receiving treatnent
for depression, indicate that the claimnt’ s depression
woul d i kely inpact his ability and drive to cooperate with
the vocational and job placenent services. As the claimant
had no control or choice regarding suffering from

depression, | find that his alleged failure to participate
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was due to circunmstances beyond his control and therefore
constituted reasonabl e cause for refusal of services.

| further find that any alleged failure to
participate was likely due to the claimant’s increase in
pain or due to the futility of follow ng through with the
rehabilitative plan. In addition to suffering from
depression, in the Fall of 2003 the claimant was al so
suffering fromincreased pain due to a decrease in pain
medi cation. The claimant testified that when he underwent
the Functional Capacity Examin 2002 he was taking around
six OxyContin per day, that he subsequently went through
wi t hdrawal , but that he no longer wanted to take | arge doses
of pain nedication because he did not want, “to go through
that again.” The claimant further testified that as a
result of his nedication being decreased, his ability to
function as well was no longer there. This is corroborated
by Onens’ reports from Cctober 2003 indicating that the
claimant refused to increase his pain nedication to avoid
havi ng problens with his nmedication again. Additionally,
the claimant told Omens he was depressed, that he was sore
after driving for a 10-mle radius and that his hands tend
to, “fall asleep”, even while driving. Owens al so noted
that the claimant’s right arm seened, “to have | ost nuscle

tone.”
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The claimant’s work history |argely consisted of
wor ki ng as a propane driver and as a construction worker.
The position as a propane truck driver required the clainmant
to lift a hose containing approxi mtely 40 pounds of propane
at atime. The claimant has an el eventh grade educati on,
but has difficulty I earning and has an 1Q of 70. 1In 2002
the claimant’s Functional Capacity Examindicated the
clai mant would be able to lift up to 20 to 25 pounds at a
time and restricted himfromworking in construction. A
psychol ogi cal eval uation, conpleted by Dr. Patricia Walz in
April 2003 reveal ed that the claimant had “Maj or Depression”
and “Borderline Intellectual Functioning.” Wlz s exam
indicated that the claimant likely did not qualify as mldly
retarded but that he woul d need assistance with finances if
he received benefits. In June and Septenber 2003, Dr.
Shahi m i ndi cated the clai mant would be able to return to
work so long as he lifted no nore than 40 pounds at a tine.
Based on these recommendations, in Cctober 2003 Oaens
reconmended the claimant apply for various jobs. The jobs
| argely consisted of positions for drivers, for production
wor k, custodi al work, and as a “counter person”.

Addi tionally, Owens recomrended the cl ai mant have physi cal
therapy to strengthen his body and to attenpt to get his
GED.
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These reconmendati ons, which | note were
peculiarly close to the start of litigation, were not

consistent with the claimnt’s physical and nental abilities

and as such, | find that any alleged failure to refuse to
partici pate woul d be reasonable. It is undisputed that the
claimant was still taking heavy nedication in Fall 2003 in

the formof OxyContin. It is also undisputed that he
continued to conplain of severe pain due to the decrease his
medication. | find that it would be unlikely for the
claimant to retain work as a driver or doing production work
for nultiple reasons. First, production work and delivery
frequently requires twi sting, bending, and lifting itens
continuously throughout the day. As the clai nant cannot

lift large amounts of weight and suffers from nunbness in
his hands, it is unlikely he would physically be able to
performthe tasks required by those jobs. Furthernore, it
is also unlikely that any enployer would want the liability
risk of allowing himto operate heavy machi nery whil e taking
such nedication. Finally, the clainmnt has a borderline
intelligence, has a third grade mathenmatical ability and has
great difficulty learning math, indicating he |ikely would
not be successful in working in positions such as a counter
person where he would be required to count change. As such,
it is likely any job placenent assistance or rehabilitative

servi ces woul d not have been successful.
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In conclusion, | find that the Adm nistrative Law
Judge’s award of a 60% i npairnment rating was not based on a
finding that the claimant was depressed. The claimant is
not seeking additional benefits for that diagnosis, but is
i nstead sinply arguing that his depression hindered his
ability to |l ocate additional work or to participate in
vocational rehabilitative services. Additionally, given the
claimant’s work history, age, and educational background, |
find that the Adm nistrative Law Judge’s award of benefits
was appropriate, even w thout considering the clainmant’s

depression. For these reasons, | respectfully dissent.

SHELBY W TURNER, Conmi SSi oner



