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BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F100707    

CLINT D. JASON,
EMPLOYEE                                CLAIMANT

CLINT JASON LOGGING, 
EMPLOYER                                RESPONDENT 

AMERICAN INTERSTATE INSURANCE CO.,
INSURANCE CARRIER                       RESPONDENT 
     

OPINION FILED FEBRUARY 9, 2005

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE BILL H. WALMSLEY,
Attorney at Law, Batesville, Arkansas.

Respondents represented by the HONORABLE MICHAEL E.
RYBURN, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed August 31, 2004.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The stipulations agreed upon by the
parties are reasonable and are approved.

2.  The employee-employer-carrier
relationship existed at all relevant
times.

3.  Claimant sustained a compensable
low back injury on January 9, 2001.
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4.  Respondent paid $14,660.77 in 
medical benefits and $12,516.00 in
temporary total disability benefits.

5.  Respondent controverts this claim
beyond those benefits previously paid.

6.  Claimant did not sustain his burden
of proving a compensable head and neck
injury on January 9, 2001, because the
record does not reflect proof of objective
findings in support of such an injury.

7.  Because Claimant did not prove a
compensable head and neck injury,
Respondent is not liable for medical
benefits in response to Claimant’s head
and neck complaints.

8.  Claimant did sustain his burden of
proving that his January, 2002 episode
was a recurrence of his earlier compensable
low back injury.  A causal connection
between the original injury and the later
episode is established by Claimant’s
constant complaints of pain in his low
back and by the medical records.  Since
Claimant was working within a doctor’s
restrictions when the January, 2002 episode
occurred, it does not constitute an
independent intervening cause.

9.  Claimant is entitled to additional
reasonably necessary medical treatment
or benefits in connection with his
original compensable low back injury and
his recurrence.  Claimant’s need for
treatment stems from either his admittedly
compensable low back injury and the
recurrence.

10.  Respondent did not waive the right to
challenge Claimant’s compensation rate;
there is no proof of intent to relinquish
or abandon this right on Respondent’s part.
Further, since Claimant knew the true facts
concerning his income and did not demonstrate
reliance on Respondent’s conduct to Claimant’s
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injury, Respondent is not estopped from 
raising this challenge.

11.  I specifically find that Claimant’s
average weekly wage cannot be fairly
determined under Ark. Code Ann. § 11-9-518(a),
and that the Commission’s Hunt v. Lovett
opinion provides a fair and just alternative
method.  The most credible evidence of
Claimant’s income is his 2000 U. S. Individual
Income Tax Return with the Schedule C attached.
By treating Claimant’s depreciation expense 
as income (based on the testimony in the
record), deducting the remaining expenses
from his gross income, and then dividing the
resulting figure by thirty-eight weeks, I
find that Claimant’s average weekly wage is
$419.00

12.  Respondent is entitled to a credit for
overpayment of temporary total disability
benefits to the extent that the rate of the
previous payments, $338.00 exceeds $279.00,
the proper temporary total disability rate
based on an average weekly wage of $419.00.
The difference between $338.00 and $279.00
shall be multiplied by thirty-seven weeks to
arrive at the total credit due.

13.  Claimant is not entitled to temporary
total disability benefits.  His incapacity
to earn wages from September 26, 2001 to
November 27, 2001 stemmed from his inability
to find employment rather than his injury.

14.  Claimant is entitled to temporary
partial disability benefits from September
26, 2001 to November 14, 2003.  His healing
period did not end until November 14, 2003.
Within that time period, he suffered a
decrease in his capacity to earn the wages
he was receiving at the time of his injury
(his average weekly wage of $419.00).
Specifically, his wage-earning capacity 
after his injury was $280.00 per week.
Claimant should therefore receive benefits
pursuant to the formula in Ark. Code Ann.
§ 11-9-520, with his wage-earning capacity
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adjusted to the extent his weekly wage from
the Stone County Road Department increased.

15.  Claimant is entitled to a permanent
impairment rating of 10% to the body as
a whole.  His compensable injury is the
major cause of his impairment, as reflected
by his symptoms and the medical records
after the injury.  The existence and
extent of the impairment is established
by objective findings of a disk tear with
EMG evidence of radiculopathy.  The proper
edition and table of the Guides were used
to arrive at the impairment rating of 10% 
to the body as a whole.

16.  Upon consideration of all relevant
wage loss factors, I find that Claimant
established a decrease in his wage earning
capacity equal to 10% to the body as a 
whole, and that he is therefore entitled
to wage-loss disability benefits.

17.  Claimant’s attorney is entitled to
the maximum statutorily prescribed
attorney’s fee under Ark. Code Ann.
§ 11-9-715 (Repl. 1996).

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 
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We therefore affirm the August 31, 2004 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 1996).

For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $250.00 in

accordance with Ark. Code Ann. § 11-9-715 (Repl. 1996).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents. 

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion affirming and adopting the decision of the

Administrative Law Judge. Based upon my de novo review,

I find that the Administrative Law Judge, and thus, the
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majority have miscalculated the claimant’s average

weekly wage. Hunt v. Lovett, Full Commission Opinion

Filed September 16, 1996 (E218307) is directly on point.

In Hunt, the Full Commission found that the proper means

of determining the average weekly wage of a self-

employed logger that is paid by the ton is to refer to

the claimant’s Federal income tax returns. The

Commission specifically stated in Hunt:

          This appears to be a case of first impression  
         in Arkansas regarding what portion, if any, of  
         business expenses to deduct from a sole         
  proprietorship’s gross income in calculating           
an average weekly wage. Although the claimant           
insists that no expenses should be deducted,           
other states addressing the issue have held           
that a sole proprietorship’s net earning           
should be used as the basis for determining a           
claimant’s wages because inclusion of           
unreimbursed business expenses does not           
accurately reflect a claimant’s actual           
earnings during the period. (Citations           
omitted) Net earnings represents the           
difference between gross income and necessary           
business operating expenses. (Citations           
omitted)
               The business expense which has received   
        the greatest degree of judicial attention is     
      the expense associated with depreciation of        
   equipment purchased and used by a sole           
proprietorship in carrying out its business           
purposes. One court has held that equipment           
depreciation, as calculated under the federal           
tax schedule, is not a true business “expense”           
but is merely allowed as a federal tax           
deduction on profit to promote investment and           
business. (Citation omitted) However, other           
jurisdictions addressing this issue have           
rejected this reasoning and recognized           
depreciation as a necessary business expense           
related to long term capital expenditures.           
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Moreover, the vast majority of jurisdictions             
addressing the issue now hold that           
depreciation expenses must be deducted from            
gross income to accurately calculate the                 
actual income of a self-employed workers’                
compensation claimant. (Citations omitted)
               In the present claim, after a de novo     
          review of the entire record, we find that the  
          fairest and most just method of calculating    
          the claimant’s average weekly wage is to       
    reduce the claimant’s 1992 gross earnings by         
  an amount equal to business expenses paid           
during the period, including depreciation, and           
divide that figure by [the number of weeks           
worked]....

          The majority has affirmed a finding which is

clearly contrary to the Commission’s finding in Hunt

that depreciation expenses are to be deducted from gross

revenue when calculating the average weekly wage of a

self-insured proprietorship. In the present claim, the

claimant took a depreciation expense in 2000 of

$15,910.00. I find that it is improper and contrary to

settled law to exclude this depreciation expense.

Although the majority finds that the claimant actually

kept this money, that is essentially the case for all

depreciation deductions. Merely because the value

depreciates does not mean that the expenses are paid

out. However, the overall value of that company asset

has decreased or depreciated. Accordingly, I find that

the depreciation expense is a proper expense to deduct

from the claimant’s gross wages. As this expense was not
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deducted by the Administrative Law Judge, I find cannot

agree with the majority opinion affirming and adopting

the decision.

          Therefore, I respectfully dissent from the

majority opinion.

______________________________
KAREN H. McKINNEY, Commissioner


