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EMPLOYER RESPONDENT

ZENI TH | NSURANCE COVPANY,
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OPI NI ON FI LED DECEMBER 19, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE CHARLES E.
HALBERT, JR., Attorney at Law, Hel ena, Arkansas, and by
t he HONORABLE ROBERT J. DONOVAN, Attorney at Law,

Mari anna, Arkansas.

Respondents represented by the HONORABLE J. MATTHEW
MAULDI N, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of
the Adm nistrative Law Judge filed April 20, 2005. 1In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and conclusions of |aw

1. The Arkansas Workers’

Conmpensati on Conmi ssi on has
jurisdiction over this claim
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2. The stipulations agreed to by
the parties are hereby accepted as
fact.

3. The claimant’s healing period
for her cervical spine injury and
| ow back injury ended on or before
January 29, 2004.

4. The clai mant has shown, by a
preponderance of the credible

evi dence, that she is entitled to
additional tenporary tota

di sability for the period

begi nni ng May 15, 2003, and

conti nui ng through January 29,
2004, while being evaluated for a
determination as to the cause of
her conti nui ng headaches,

bl ackouts, and vascul ar probl ens.

5. Respondents are responsible
for all hospital, nedical, and
rel ated expenses for treatnent of
claimant’ s adm tted, conpensable
i njuries, including, but not
limted to rei nbursenent to
appropriate health providers who
paid for evaluation of claimant’s
headaches, bl ackouts, and vascul ar
probl ens, and respondents remain
responsi bl e for conti nued,
reasonabl y necessary nedi cal
treatnent for the claimnt’s

adm tted, conpensable injuries.

6. Respondents are entitled to a
dol l ar-for-dollar offset for any
benefits previously received for
t he nedi cal services provided
under cl aimant’s group health

i nsurance plan pursuant to A C A
811-9-411.

7. The claimant’s entitlenent to
appropri ate permanent i npairment
benefits, as well as the overal
extent of clainmant’s permanent

di sability has been specifically
reserved.
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8. Cdaimant’s entitlenment, if
any, to benefits pursuant to
A.C. A 811-9-113 is, by necessity,
i kewi se reserved.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Commi ssi on.

We therefore affirmthe April 20, 2005
deci sion of the Adm nistrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Conm ssion
on appeal .

Al'l accrued benefits shall be paid in a |unp
sum w t hout di scount and with interest thereon at the
|l awful rate fromthe date of the Adm nistrative Law
Judge's decision in accordance with Ark. Code Ann. 8§
11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8§ 11-9-715 as
amended by Act 1281 of 2001. Conpare Ark. Code Ann. 8§
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11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the
Ful | Comm ssion, claimant's attorney is hereby awarded
an additional attorney's fee in the amount of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002) .

IT IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority

opinion. My carefully conducted de novo review of this

claimin its entirety reveals that the clai mant has
failed to prove by a preponderance of the evidence that
the claimant is entitled to paynent of nedical expenses
associated with the treatnent of her blackouts,
headaches, and vascul ar problens. |nstead, the
preponderance of the evidence shows that treatnent
associated with these conditions is not reasonable and

necessary for the treatnent of the claimant’s
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conpensabl e i njury because these conditions pre-date the
clai mant’ s conpensabl e injury, and are, therefore,

preexi sting. Further, the claimnt has failed to prove
by a preponderance of the evidence that she is entitled
to additional tenmporary total disability benefits for

t he above described period. Therefore, | find that the
deci sion of the Adm nistrative Law Judge shoul d be
reversed and these benefits deni ed.

The cl ai mant worked as an adult case manager
for the respondent enployer at the tinme of her
conpensabl e injury. As such, the claimant’s duties
i ncluded transporting clients to nedi cal appointnents.

It is undisputed that on March 20, 2002, the clai mant
sustained injuries to her right knee, neck, and | ow back
as a result of a notor vehicle accident in which she was
i nvol ved while transporting a client to a nedical
appoi nt ment. Subsequently, the claimant received al
reasonably necessary nedical treatnment for those
injuries, including surgeries to her right knee,
cervical, and |unbar spine. These surgeries occurred
respectively in July, Septenber, and Novenber of 2002.
The cl ai mant was declared to be at maxi mum nedi cal

i nprovenent for her right knee on August 1, 2002, and
for her spinal injuries as of March 5, 2003. The

claimant’s primary treating physician, Dr. Gegory
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Ricca, released the claimant to return to light-duty
work on March 10, 2003.

The claimant currently contends that she
devel oped bl ackouts, headaches, and vascul ar probl ens as
a conpensabl e consequence of her injury of May 20, 2002.
During her hearing of February 25, 2005, the clai mant
conpl ai ned that she experiences heart palpitations and
headaches so severe that they cause her heart and her
bl ood pressure to do “weird things”. In addition, the
claimant testified that she experiences daily |oss of
feeling in her right leg, bilateral swelling of both her
feet with unpredictable alternating hot and cold
sensations, and a | oss of sensation in her right hand.
However, a review of the claimnt’s nmedical history
reveal s that the claimant suffered fromthese sane
synptonms wel | before her conpensable injury of March 20,
2002. For exanple, the clainmant was di agnosed with
mtral and tricuspid heart valve prol apse in 1990, which
caused her to experience heart pal pitations, chest
pai ns, and irregular heart beat. In addition, the
cl ai mant was previously diagnosed with TMJ, which caused
her to have frequent reoccurring ear infections,
headaches, and nausea. Further, the clainmant has a
positive medical history for hypogl ycem a,

gastroesophageal reflux di sease, eye problens such as
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phot ophobi a, pain, and visual disturbances, heat

i ntol erance and pol yuria, asthma, and possible |upus.
These conditions had been treated by various physicians
for at | east a decade prior to the clainmant’s
conpensabl e injury of 2002.

The nost cont enporaneous treatnent that the
cl ai mant had received for any of her preexisting
conditions prior to her March 20, 2002, accident, was in
January of 2001. At that time, the clainmant conpl ai ned
to her general practitioner, Dr. Janes Meredith, of
joint stiffness during her annual physical exam nation.
In his report of that exam nation, Dr. Meredith stated
that “years ago she had been told she had positive ANA

and probably had lupus.” Dr. Meredith al so assessed the
claimant at that time with arthritis. Then, on Septenber
5, 2001, the claimnt was exam ned by Dr. Gary Wodward
at the ol aryngol ogy and Facial Surgery Centre in
Jonesboro for conplaints of recurrent ear infection. A
review by Dr. Wodward of the claimant’s systens was
positive for headache, visual problens, heat

i ntol erance, chest pains and shortness of breath,
puritis, abnormal bruising, and hay fever. In his report

of her followup visit on Septenber 7, 2001,

Dr. Whodward stated that he observed TMJ crepitus upon
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exam nation of the claimant, and he noted that the
claimant’s TMJ syndrone remai ned unchanged.

Al t hough the clainmant’s neck and back injuries
wer e accepted as conpensabl e, the nedical records
confirma positive history of neck and back probl ens
associated with an auto accident in which the clai mant
was involved in 1993. Ironically, the claimant’s two
confirmed auto accidents were al nost identical in that
both incidents involved another vehicle allegedly
pulling out in front her. After her 1993 accident, the
claimant reported to her treating physician, Dr. Shel by
White, that she was experiencing a “vague sort of
di sconfort and abnormal sensation” in her right shoul der
and armwith “tingling down into her fingers.” In
addition, she reported to Dr. White that her fingers
turned purple and swelled, that her right shoul der
drooped, and that she experienced m|d neck and back
t enderness. At one point, the clainmant reported to Dr.
White that any type of use of her right arm caused her
to have recurrent armpain, and that she experienced one
epi sode where her entire right armwent nunb. Finally,

t he cl ai mant conpl ai ned of neck soreness and “constant”
frontal headaches with a duration of two to three days

per episode.
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I n an al nost conpl ete turnabout, however, on
July 8, 1994, the claimant inforned Dr. White that
chiropractic treatnment had “all but stopped” her
headaches and nausea, and that it had hel ped i nprove the
“spot on her |ow back.” She further reported to Dr.
White that her insurance conpany had recommended
settl enment regarding her 1993 autonpbil e accident.

As previously nmentioned, as a result of her
aut onobi | e acci dent on March 20, 2002, the cl ai mant
sustained injuries to her knee, neck, and | ower back.
The record reveal s that subsequent to the claimnt’s
acci dent, she was referred by her enployer to Dr.
Metcal f who, in turn, referred her Dr. John D. Brophy
for a second opinion. In his clinic note dated June 17,
2002, Dr. Brophy nmentions that the clai mant was
transported to a hospital in Forrest City follow ng her
acci dent, where X-rays were taken. No record of this
energency treatnment is found within the record. An M
of the claimant’s cervical and | unmbar spines was taken
in April of 2002 at the direction of Dr. Varner, and the
clai mant was referred for three weeks of physical
therapy. Dr. Brophy reported that the claimant’s chi ef
conpliant was related to upper extremty diffuse
par est hesi as, which was nost noticeable while driving.

On wal ki ng, the clai mant conpl ai ned of paresthesias of
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her entire right |ower extremty, which reportedly

i nproved with rest. Dr. Brophy’s neurol ogica

exam nation of the claimant showed nostly nor nal
results, with the possible exception of decreased |ight
touch sensory at the right C7-8 dermatones. Dr. Brophy’s
review of the claimnt’s diagnostic testing reveal ed
that she had nmultil evel degenerative changes in her
cervical spine, with broad based bul gi ng seen at C5-6
wi t hout definite evidence of nerve root conpression.
Mor eover, there was evi dence of a bul ging disc,
eccentric to the left at C6-7, also wi thout evidence of
spinal cord or nerve root conpression. A review of the
claimant’s | unbar spine MR showed rmultil evel
degeneration at L3-4, L4-5, and L5-Sl1, with central

bul ging at L3-4 and a bul ging disc eccentric to the
right at L4-5. This study showed no evi dence of nerve
root conpression at these levels. Dr. Brophy diagnosed
the claimant with cervical and |unbar myofascial pain
syndronme, which he associated with cervical spondylosis
wi t hout clinical evidence of radicul opathy or

nyel opathy. In addition, Dr. Brophy assessed the
claimant with upper and | ower extremty paresthesias,
whi ch was consi dered non-dermat omal . Accordingly, Dr.
Brophy made recomendati ons as fol | ows:

The results of the cervical and
| umbar MRl scans were reviewed w th
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Ms. Hughes. I n my opinion, her

synptons woul d i nprove with gradual

honme exercise. | amunable to

identify any objective reason why

she could not return to work at ful

duty. She is currently scheduled to

undergo foll owup evaluation with

Orthopedics later this week.

The claimant testified that she was
dissatisfied with Dr. Brophy’ s diagnosis, so she sought
treatnment under the direction of Dr. G enn Dickson, who
ultimately referred her to Dr. Gegory R cca. On August
8, 2002, cervical spine and |unbar spine nyel ogram and
CT scans were conducted at the direction of Dr. Ricca.
These studies confirnmed the clainmant’s di sc degeneration
as revealed in earlier diagnostic testing, and showed an
apparent conprom se of the right C6 nerve sleeve. In his
di scharge sunmary follow ng these tests, Dr. Ricca
st at ed:

| do not see a clear cause of the

patient’s synptons on her studies

t hrough t he pat hol ogy at C5-6 nay

account for sone of her neck pain,

bi | at eral shoul der pain, and sone of

the pain radiating into the right

upper extremty.

Dr. Ricca noted that the clai mant experienced
nausea and headache after this testing was conpl et ed,
and he ordered the claimnt off of work until an EMJF NCV
study was conduct ed. Concerning these various tests, the

claimant testified that Dr. Ri cca determ ned that she
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had a ruptured disc in both her neck and spi ne, which
necessitated surgery.

In the neantine, in a letter dated Novenber
12, 2002, Dr. Dickson responded to inquiries by case
manager, Ms. Diane Patton, concerning the status of the
claimant’s right knee as follows. First, Dr. D ckson
responded that the claimant had reached maxi num nedi cal
I nprovenent from her right knee injury as of August 1,
2002. Second, Dr. Dickson indicated that the clai mant
had sustai ned no pernmanent partial inpairnment as a
result of this injury.

On January 17, 2003, the clainmant allegedly
felt a pop in her back when she squatted to lift a
relatively thin stack of paper from beneath a counter at
work. At that tinme the claimant had been placed on |ight
duty and she stated that she reported this incident to
her enpl oyer. The clainmant presented to Dr. Ricca on
January 28, 2003, with conplaints of | ow back pain and
pain radiating into her left hip and anterior |eft
thigh, with a tingling sensation into her interior |eft
leg. In addition, the claimant conplained to Dr. Ricca
of recurrent pain into her right |ower extremty that
radiated all the way down into her right foot. The
cl ai mant descri bed her synptons to Dr. Ricca as “having

an alien in her right foot.” The claimnt al so reported
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that she was experiencing alternating tenperature
variances in her feet. Mre particularly, the clai mant
informed Dr. Ricca that at times her feet would becone
ice-cold and pale, then at other tines they would becone
hot and red, and that these synptons would alternate
between feet. Dr. Ricca believed these synptons were the
result of vascul ar hyperactivity in claimnt’s | ower
extremties. In addition to her |ower extremty
conplaints, the claimant reported continuing neck pain
and pain in her posterior right forearmthat radi ated
into the 3@ digit of her right hand. She al so

conpl ai ned of pain in the 4" and 5'" digits of her right
hand. Finally, the claimnt reported that she was
experiencing i ncontinence, she stated that driving

wor sened her synptons, and she clai ned she was unable to
work. In spite of the claimant’s nyriad of conplaints, a
t hor ough exam nation by Dr. Ricca offered no objective
medi cal explanation for the claimnt’s synptons. For
exanple, Dr. Ricca' s physical exam nation of the

cl ai mant reveal ed good range of notion in both areas of
the claimant’s spine, with no observabl e nuscl e spasns.
Further, X-rays that had been taken of the claimnt’s

| unbar and cervical spine on January 17, 2003, reveal ed
normal findings. Therefore, Dr. Ricca ultimtely

expressed that he was concerned about synptom
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magni fi cation on the claimant’s part, and that he
considered his entire exam nation of the claimnt to be
beni gn. Moreover, and nore inportantly, Dr. Ricca opined
that the claimant’s vascular instability was unrel ated
to her conpensable injury, and he recommended that she
be seen by a rheumatol ogist in order to determ ne

whet her she nmay be suffering fromsystem c | upus
erythematosus “li ke her nother”, fromfibronyal gia, or
sone ot her autoi mmune di sorder.

Al t hough eventual |y conceding in testinony
that the incident of January 17, 2003, had only worsened
her synptons by approximately five to ten percent, the
claimant at first testified that she thought her back
had been broken at the tine of this incident, and that
her legs felt as if they each wei ghed 2,000 pounds,
whi ch was cl early an exaggeration of her synptons.

The claimant’s tendency to exaggerate her
synpt ons becane increasingly nore evident throughout the
remai nder of her nedical treatnment. For exanple, an M
taken of the clainmant’s |unbar spine on February 1,

2003, reveal ed post-surgical changes on the right at L3-
4 and L4-5, in the formof protrusions at those |evels,
but no disc herniation was indicated, as the clainmant
claimed to subsequent health care providers. Further, a

functional capacity eval uati on conducted on February 19,
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2003, confirnmed Dr. Ricca’ s earlier suspicions that the
cl ai mant was engagi ng in synptom magni fication. Mre
particularly, the evaluator, M. David M Brick, noted

t hat whereas the clai nmant was observed exiting her
vehicle in the parking ot of the testing facility and
anbulating wwth a normal gait to the entrance, she began
| i npi ng i nedi ately upon entering. Moreover, the

clai mant did not present under any acute distress, and
she di spl ayed good nuscle tone and cervical nobility
wi t h spont aneous novenent during her interview and

eval uati on. However, the clainmant gave a guarded effort
and tended to self limt due to conplaints of pain
during her nore formal testing. Finally, the eval uator
reported that the clainant gave a m xed perfornance

t hroughout her exam nation which reveal ed many

i nconsi stencies and indi cated synptom magni fication. M.
Brick stated that the clainmant’s subjective conplaints
wer e acconpani ed by “an aura of inappropriate illness
behaviors.” Overall, the results of this FCE indicated
that the clai mant was maki ng an expected recovery from
her surgeries, and that she was able to performlight,
sedentary type work with occasional |ifting of 25
pounds, al though she coul d probably exceed that |evel.
In other words, this test reveal ed that the clai mant was

capabl e of perform ng her work duties with the
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respondent enployer in her current position, and that
she coul d exceed her current job demands if necessary.

On March 5, 2003, Dr. Ricca wote that the
claimant’s recent MRl showed no significant pathology in
her | unbar spine, and that he had referred her to Dr.
Roberts for her other conplaints. Dr. Ricca opined that
the claimant was at maxi mum nedi cal inprovenent for her
cervical and lunbar spine injuries, and he stated that
she could return to light-duty as of March 10, 2005. Dr.
Ri cca assigned the claimant with a permanent parti al
i mpai rment rating of 15%to the body as a whole for her
spinal surgeries, and he rel eased her fromhis care.
Finally, Dr. Ricca stated:

| provided the patient a return to

|l ight-duty work restriction of

driving. | did this because the

patient reported to ne that driving

caused her significant disconfort. |

do not have any objective findings

that show that this patient cannot

drive for long periods of tine.

The clainmant testified that she had been
war ned by her enployer after her release by Dr. Ricca in
| ate March of 2003, that if she did not return to her
regul ar duties, which included driving, she would be
term nated. The claimant further testified she had been

told by the respondent carrier that since she had

reached maxi mum nedi cal inprovenent and been rel eased by
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Dr. Ricca, they would no | onger continue to pay for her
nmedi cal treatnment. The clainmant testified that she
returned to work at her regular duties for “three or
four days”. Then, on April 1, 2003, the clai mant was
all egedly involved in a “near-m ss” autonobil e accident
whi ch she clai ns aggravated her neck condition and
caused her to suffer an onset of new synptons. These
synpt ons i ncluded bl ack-out spells, sweating, heart
pal pitati ons, shortness of breath, and severe headaches.
After this latest alleged driving incident, the clainant
returned to work for the respondent enpl oyer on
restricted duty. The claimant stated that she was
eventually told by the respondent enployer that if she
could no longer fulfill her regular case nmanagenent
duties, she was no | onger needed. Therefore, the
claimant testified that she left her enploynent with the
respondent enpl oyer on May 15, 2003. The cl ai mant
testified that she has not returned to work.

After the claimant |eft her enploynment with
t he respondent enpl oyer, she underwent several
di agnostic studies in order to determ ne the nature and
cause of her reported synptons. Mre specifically, on
June 12, 2003, the clainmant underwent a carotid
ultrasound and tilt table procedure under the direction

of Dr. Ziad Awar for synptons of dizziness and syncope.
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The results of the first test were normal, revealing no
pl aque formation or stenosis in the claimant’s carotid
system A mld increase in systolic flow velocity was
noted in both common right and | eft carotids, nore so
proxi mally, consistent with cardiac output state/aortic
stenosis. Likewise, the tilt table procedure resulted in
normal findings. It was noted, however, that the
cl ai mant devel oped significant headache, nausea,
retching and subsequent bradycardia after sublingual
nitroglycerin was adm nistered. Dr. Awar stated that the
claimant’ s bradycardia was a “vasovagal reaction rel ated
to the patient’s nausea and retching,” and that it did
not represent a neurocardi ogeni ¢ conponent. In addition
to the ultrasound and tilt table procedure, Dr. Awar
referred the claimant for a 24 hour Holter nonitor
eval uati on under the direction of Dr. Levinson. The
results of this study, which was conducted on July 9,
2003, were benign. In addition, on July 9, 2003, the
cl ai mant underwent an echocardi agram under the direction
of Dr. Levinson. Qher than confirmng the clainmnt’s
pre-existing mtral valve and tricuspid val ve prol apse,
the results of this test reveal ed normal findings.

On July 23, 2003, the clainmant underwent a
head magneti c resonance angi ogram ( MRA) under the

direction of Dr. Ron South. Dr. Gerdes, who conduct ed
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this study, reported that the claimant’s right carotid
circulation was unremarkable, while the claimant’s left
internal carotid circulation showed a mld irregularity
Wi t hout significant stenosis. There was a “questionabl e
presence” of mnimal attenuated |unmen of the proxinal

| eft posterior cerebral artery, which was believed to
“sinply be an artifact”. Qtherw se, the claimnt’s
intracrani al circulation was unremarkabl e.

Dr. South ultimately referred the clai mant for
an evaluation by Dr. Victor Biton at the Arkansas
Epi |l epsy Program Dr. Biton conducted anbul atory
nonitoring of the clainmant on August 1, 2003, through
August 2, 2003, to determine if the claimant was having
seizures. The results of that nonitoring reveal ed norma
EEG activity, and no epilptiformwas identified.

Li kewi se, no ictal events were captured and no push
button events were recorded. Dr. Biton repeated this
nonitoring over the following two days. This tinme, Dr.
Biton reported the foll ow ng:

At 16:03: 26, the patient was out of

the canera view at the beginning.

Later on, she cane into the room

She plugged into the video unit. She

started rocking in her rocking

chair. She then pushed the event

button and | ooked at the tinme. She

docunent ed “around 1500 got sl eepy,

| aid back in chair, think I went to

sl eep or sonething, pushed the
button after | canme to nyself.”
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chest felt tight and heavy, neck

hurts, felt dizzy and nauseated.”

In spite of the claimnt’s above statenents,
there were no associ ated changes on the cl aimant’ s EEG
to indicate that an ictal epileptic event had occurred,
and there were no changes on the claimant’s EKG to
suggest the occurrence of an arrhythm a rel ated event.
On Septenber 10, 2003, the claimant presented to Dr. Ben
Nai doo for recurrent fluctuating heart rate and near
syncope events. She also reported to Dr. Naidoo that she
was experiencing severe nigraines which caused extrene
fluctuations in her blood pressure. Dr. Nai doo nonitored
the claimant’s heart activity for thirty days with an
event nonitor. Although the clainmant continued to report
what she described as “bl ack out episodes” and that her
heart woul d race, the nonitoring results did not support
these all eged events. In fact, the clainmant’s nonitoring
results were all within normal limts. In |ight of these
beni gn findings, Dr. Naidoo referred the claimant for a
neur ol ogi cal eval uati on.

An MRl of the claimant’s cervical spine was
taken on January 22, 2004, the results of which were
reviewed by Dr. Abraham on January 29, 2004. This study
showed a mninmal central bulge at C3-4, and a mnimal to

noderate herniation at C6-7, greater on the left. In his
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report, Dr. Abraham stated, “Hold on any operative
treatnment.” An MRI of the clainmant’s |unbar spine taken
on February 1, 2004, showed post-operative changes only,
Wi th no new abnornmalities. On February 12, 2004, the
claimant was seen for a one tine evaluation, at her own
request, by Dr. Reginald Rutherford. In his summary of
that evaluation, Dr. Rutherford reported that the
claimant informed himthat she had seen Dr. Abraham one
week prior, and that he had advi sed her that she woul d
likely require further cervical surgery. As indicated
above, there is no docunentation in the nedical records
whi ch indicates that Dr. Abraham specifically nade this
reconmendati on. However, in a letter to the claimant’s
counsel dated April 9, 2004, Dr. Abraham stated that the
claimant’s current problens with her cervical and | unbar
spine were related to her March 20, 2002, injury.
Dr. Abraham of fered no opinion regarding the etiol ogy of
the claimant’s other conpl aints.

In slight contrast to Dr. Abrahani s opinion
Dr. Rutherford gave no indication whatsoever that the
claimant m ght require additional surgery to her |unbar
or cervical spine. Concerning this, Dr. Rutherford
st at ed:

There is nothing indicated on either

[ MRI] study which woul d support

addi tional |unbar or cervical spina
surgery in Ms. Hughes’ case.
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In my opinion, Ms. Hughes is a poor
candidate for further spinal surgery
whi ch is not reconmended.

After a thorough review of the records,
clinical exam nation, and taking into account the
hi story provided to himby the claimant, Dr. Rutherford

suspected that “conversion reaction is the predom nant

probl em present.” Therefore, he recomended that she

conplete EEG inpatient nonitoring with Dr. Biton. “If
this supports conversion, stated Dr. Rutherford “then
psychol ogi cal eval uati on and counsel i ng shoul d be
pur sued.”

The claimant did not return to Dr. Biton as
schedul ed, and on February 29, 2004, he wote the
foll owi ng summary of her condition:

Conclusion: | did not find any

obj ective evidence to support a

di agnosi s of epilepsy. The patient’s
typi cal episodes were captured while
she was nonitored. Those were not
associated with any changes on the
EEG t o suggest ictal epileptic event
or to the EKG to suggest an
arrhythm a rel ated event. The
patient was instructed to contact ne
I f she has any other types of

events. |If needed, she will undergo
i npatient nonitoring. At this tine,

| do not feel that is necessary.

Subsequently, the claimant was referred to Dr.

Judy Wi te Johnson for psychol ogi cal eval uation. Dr.
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White' s report of that eval uation, which was conducted
on February 3 & 4, 2005, is lengthy. Suffice it to say
that many inconsistences - perhaps nore appropriately
“exaggerations” - between the nedical records and
comments the claimnt made to Dr. \Wite concerning her
condition are found within the doctor’s detailed report.
In her concluding coments, Dr. Wiite states the
fol | ow ng:

Ms. Hughes expects nedi cal sol utions

to her problens and is unlikely to

acknow edge the possibility of

psychol ogi cal factors having a role

I n her synptons. Watever physi cal

probl ens were di agnosed, treatnment

will be conplicated by her

psychol ogi cal pattern of

functioni ng. Expect her physical

synptons to increase in tinmes of

stress. Expect there to be clear

secondary gain associated with

synpt ons.

The overall pattern of these

findings is consistent with

Somati zati on and Conversion

Di sorder.

Enpl oyers nust pronptly provide nedi cal
services which are reasonably necessary for treatnent of
conpensabl e injuries. Ark. Code Ann. 8 11-9-508(a)(Repl
2002). In the present claim the enployer respondent
provi ded all reasonable and necessary nedi cal treatnent,
I ncluding surgeries, for the claimnt’s conpensable

knee, neck, and back injuries which resulted from her
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aut onobi | e acci dent of March 20, 2002. As previously
mentioned, the claimant was rel eased by her respective
physi cians for those injuries in August of 2002, for her
conpensabl e knee injury, and in March of 2003, for her
back injuries. Thereafter, nunerous objective diagnostic
tests consistently showed that the clai mant had
sustained no newinjuries to her previously injured
areas, and that further treatnment for her original
conpensabl e injuries was not warranted. In addition, the
| ack of objective physical findings reported by numerous
treating and consulting physicians further denonstrates
that the claimant had reached the end of her healing
period for her conpensable injures as indicated, and
that additional treatnent for those conditions was
unnecessary.

I njured enpl oyees have the burden of proving
by a preponderance of the evidence that the nedical
treatnment is reasonably necessary for the treatnent of

t he conpensable injury. Norma Beatty v. Ben Pearson,

Inc., Full Wbrkers’ Conpensation Conmm ssion Opinion
filed February 17, 1989, (daim No. D612291). When
assessi ng whether nedical treatnment is reasonably
necessary for the treatnent of a conpensable injury, we
nmust anal yze both the proposed procedure and the

condition it is sought to renedy. Deborah Jones v. Seba,
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Inc., Full Wbrkers’ Conpensation Comm ssion Opinion
filed Decenber 13, 1989 (Cd aim No. D512553). Finally,

t he respondent is only responsible for nedical services
which are causally related to the conpensable injury. |
find that the claimant has failed to prove by a

pr eponderance of the evidence that her bl ackouts,
headaches, and vascul ar probl ens are causally connected
to her conpensabl e knee and back injuries. Rather, the
preponderance of the evidence clearly denonstrates that
t hese problens are associated with other conditions

whi ch were preexistent to her autonobile accident of
March 2002. Lastly, the preponderance of the evidence
shows that the majority of the claimant’s current health
related conplaints are the result of a conversion

di sorder and somatization, as was definitively
identified by Dr. Wiite in January of 2005. This
conclusion is strongly supported by the claimant’s
exagger ated statenents concerning her synptons to

vari ous nedi cal providers throughout the course of her
treatnment. U timtely, none of those health care

provi ders could find an objective, physical explanation
for the claimant’s conplaints. In addition, the

clai mant’ s subj ective testinony showed that her
interpretation of the severity of her nunerous all eged

medi cal problens was markedly greater than the objective
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fi ndi ngs concerning these conditions, which was
consistent with Dr. Wiites’ s diagnosis. Questions
concerning the credibility of witnesses and the wei ght
to be given to their testinony are within the exclusive

provi nce of the Comm ssion. Wiite v. Gregg Agricultura

Ent., 72 Ark. App 309, 37 S.W3d 649 (2001). Jearly, in
light of the claimant’s psychol ogi cal conponent to her
perceived illnesses, the clainmant’s testinmony concerning
the nature and severity of her physical conditions is of
little probative value to the final determ nation of
this claim Therefore, the claimant’s testinony shoul d
be given little weight.

For the reasons set forth above, | find that
the claimant has failed to prove by a preponderance of
t he evidence that her bl ackouts, headaches, and vascul ar
probl enms are causally connected to her conpensabl e
injury of March 20, 2002.

Lastly, the claimant has failed to prove by a
preponderance of the evidence that she is entitled to
additional tenporary total disability benefits for her
conpensabl e injury. Tenporary total disability is that
period within the healing period in which an enpl oyee

suffers a total incapacity to earn wages. K 11 Constr.

Co. v. Crabtree, 78 Ark. App. 222, 79 S.W3d 414 (2002).

When an injured enployee is totally incapacitated from
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earning wages and remains in his healing period, he is
entitled to tenmporary total disability. 1d. The healing
period is statutorily defined as that period for healing

of an injury resulting froman accident. Dallas County

Hosp. V. Daniels, 74 Ark. App. 177, 47 S.W3d 283

(2001). The healing period ends when the enpl oyee is as
far restored as the pernmanent nature of his injury wll
permit, and if the underlying condition causing the

di sability has becone stable and if nothing in the way
of treatnent will inprove that condition, the healing

period has ended. Crabtree, supra. The question of when

the healing period has ended is a factual determ nation
for the Conmm ssion. The record reveals that the
claimant’ s healing period for her conpensable injury
ended no | ater than March 5, 2003. Furthernore, the
claimant has failed to prove by a preponderance of the
evi dence that she was totally incapacitated from earning
wages after that date. On March 5, 2003, Dr. Ricca
stated that he was releasing the claimant to the |ight
duty work restriction of driving, but he added that he
was doing so only because the claimant reported to him
that driving caused her significant disconfort. Dr.

Ri cca specifically noted, “lI do not have any objective
findings that show that this patient cannot drive for

| ong periods of tinme.” Furthernore, the claimant’s FCE
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showed that she was conpl etely capabl e of perform ng her
case nmanagement job duties without restrictions. Shortly
after returning to her regular duties, the claimant was
al l egedly involved in yet another driving incident,

whi ch she cl ai mred caused her to experience an onset of
new synptons. As previously discussed, the claimnt had
been treated for many of these sane synptons for years
prior to nost recently alleged work related driving

i ncident. Moreover, by her own adni ssion, the clai mant
was ultimately not fired fromher position with the
respondent enployer. The claimant voluntarily left her
enpl oynment with the respondent enployer on May 15, 2003,
and al though there is no objective medical reason why
she cannot return to work, she has remai ned unenpl oyed
since that time. Cearly, the clainmant has failed to
prove that she remained within her healing period after
she was rel eased by Ricca on March 5, 2003, and she has
failed to prove that she has been totally incapacitated
from earni ng wages since May 15, 2003. Therefore, | find
that the decision of the Administrative Law Judge
concerning additional tenporary total disability
benefits should al so be reversed. Accordingly, I

respectfully dissent fromthe majority opinion.

KAREN H. McKI NNEY, Conmm ssi oner



