BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NOS. F301686 and F404780
KAREN HATCHER,

EMPLOYEE CLAI MANT

COLUMBI A FORREST PRODUCTS,

EMPLOYER RESPONDENT NO. 1
GALLAGHER BASSETT,

| NSURANCE CARRI ER/ TPA RESPONDENT NO. 1
STAFFNMARK,

EMPLOYER RESPONDENT NO. 2

ATLANTI C MJTUAL | NSURANCE CO.,
| NSURANCE CARRI ER RESPONDENT NO. 2

OPI Nl ON FI LED SEPTEMBER 14, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.
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Attorney at Law, Jonesboro, Arkansas.

Respondents No. 1 represented by the HONORABLE W LLI AM
C. FRYE, Attorney at Law, Little Rock, Arkansas.

Respondents No. 2 represented by the HONORABLE M CHAEL
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Deci sion of the adm nistrative |aw judge: Affirmed as
nodi fi ed.

OPI Nl ON AND ORDER

Respondent No. 1 and Respondent No. 2 appeal an
adm nistrative law judge' s opinion filed Decenber 6,
2004. The admnistrative |aw judge found that on or

about August 12, 2002, the clainmant sustained an injury
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to her right wist arising out of and in the course of
her enpl oyment (while working for Respondent No.

2/ Staffmark); and on or about June 15, 2003, the

cl ai mant sustained an injury to her left wist arising
out of and in the course of her enploynent (while
wor ki ng for Respondent No. 1/ Col unbia Forrest Products).
The adm nistrative | aw judge found that Respondent No. 2
shall pay all reasonabl e hospital and nedi cal expenses
arising out of the clainmant’s August 12, 2002, right
carpal tunnel syndrome injury; and Respondent No. 1
shal |l pay all reasonabl e hospital and nedi cal expenses
arising out of the claimant’s June 15, 2003, |eft carpal
tunnel syndronme. The adm nistrative | aw judge found that
the claimant was tenporarily totally disabled as a
result of her bilateral carpal tunnel syndrone from
January 16, 2004 through March 29, 2004, and conti nuing
t hrough the end of her healing period, exclusive of the
approxi mate one (1) week she worked subsequent to March
29, 2004. The administrative |aw judge ordered and
directed Respondent No. 2 to pay the claimnt tenporary
total disability benefits at the appropriate benefit
rate ($187.00 per week) commenci ng January 16, 2004

t hrough March 29, 2004, and continuing through the end

of her healing period relative to her right carpal
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tunnel syndronme of August 12, 2002, exclusive of the one
week she worked subsequent to March 29, 2004. The
adm ni strative |aw judge ordered and directed Respondent
No. 1 to pay the claimant tenporary total disability
benefits at the weekly conpensation benefit rate of
$254.00 as a result of the claimnt’s June 15, 2003,
| eft carpal tunnel syndronme injury suffered in the
enpl oyment of sane for a period begi nning January 16,
2004, and continuing through the end of her healing
peri od, exclusive of the one week worked by the clai mant
subsequent to March 29, 2004.

After reviewing the entire record de novo, the Ful
Comm ssion affirns as nodified the opinion of the
adm nistrative law judge. The Full Conm ssion finds
t hat the claimant proved that on or about August 12,
2002, she sustained an injury to her right wist arising
out of and in the course of her enploynent while working
for Respondent No. 2; and she proved that on or about
June 15, 2003, she sustained an injury to her left wi st
arising out of and in the course of her enploynent while
wor ki ng for Respondent No. 1. We find that Respondents
No. 1 and 2 shall pay all reasonable hospital and
nmedi cal expenses arising out of the injuries of August

12, 2002, and June 15, 2003. W find that the cl ai mant
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proved she was tenporarily totally disabled as a result
of her bilateral carpal tunnel syndronme from January 16
2004, and continuing through April 29, 2004, exclusive
of the approxi mate one (1) week she worked subsequent to
March 29, 2004. W find that Respondent No. 2 is liable
for tenporary total disability for the aforenmentioned
period at the rate of $187.00 per week due to injuries
arising out of the claimant’s right carpal syndrone of
August 12, 2002. W find that Respondent No. 1 is
liable for tenporary total disability for the

af orenenti oned period at the weekly conpensati on benefit
rate of $254.00 as a result of the claimant’s June 15,
2003, left carpal syndronme injury. Although the
claimant is awarded tenporary total disability
conpensati on from both Respondents No. 1 and 2, we find
that Ark. Code Ann. 8 11-9-501 is applicable to these
claims. As aresult, we find that we are conpel |l ed
under Ark. Code Ann. § 11-9-501 and with gui dance from
8§ 11-9-411 to reduce in an anount equal to, dollar-for-
dol lar, the amount of benefits the claimant has been
awarded for the same period of disability. Therefore,
we find that Respondent No. 1 is entitled to an offset
for benefits paid by Respondent No. 2. As such, we

find that there is an offset resulting in a decrease to
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$67.00 in her tenmporary total disability rate from
Respondent No. 1.
|. History

The cl ai mant, age 45, began working for Respondent
No 2./ Staffmark (a tenporary hel p agency), on July 12,
2002. At that tine, Staffmark assigned the claimant to
wor k at Col unbi a Forrest Products perform ng pre-lay job
duties. The claimnt worked as a tenporary enpl oyee for
Staf fmark at Col unbi a Forrest Products until Cctober 25,
2002. On Qctober 28, 2002, the claimant was hired by
Respondent No. 1/ Col unbia Forrest Products, as a full-
ti me enpl oyee.

According to the claimant, as part of her pre-lay
job duties, she was required to i nspect sheets of veneer
for noisture, rips and tears. Specifically, a forklift
driver would bring the sheets of veneer to the clainant
and put themon a pallet that had rollers. Upon receipt
of the veneers, the claimnt woul d i nspect each sheet,
flipit and put it on to another pallet, as she had a
guota of approximately 1,300 sheets per night. The
claimant is right-hand dom nant. The claimant’s job was
hands i ntensive work, which required heavy lifting.

Approxi mately one nonth after the clai mant began

wor ki ng for Respondent No. 2, she started experiencing
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problems with her right hand, in the formof pain and
what she described as it going to “sleep” and “dead” on
her at night. The claimant’s pain and rel ated synptons
continued to worsen, but she continued working. The
cl ai mant reported problenms with her right hand on a Form
N sonetinme around January 3, 2003, with an injury date
of August 12, 2002. Although the clainmant filed this
claim neither respondent offered her nedical treatnent.
After becoming a full-tinme enpl oyee for Respondent
No. 1 in Cctober of 2002, the claimant was assigned to
wor k perform ng “nuddi ng” job duties, wherein she was
required to use a putty knife to nake the necessary
corrections to the sheets of veneer that were cracked or
damaged. She was also required to use her left hand to
gui de the sheets of veneer down the conveyor |ine.
According to the claimant, she began to experience pain
in her left hand in February of 2003 due to her work
activities, and her synptons continued to worsen.
Specifically, according to the claimnt, when she
returned to work on June 15, 2003, her left hand gave
her “fits.” However, the claimant did not report her
injury until Septenber 8, 2003, as she feared that she
woul d not receive a gain share check (which is bonus pay

that is based on a four-part gain share that includes,



Hat cher - F404780 7

productivity, shop rate, and a fam |y of measures
relating to quality and safety) provided by Respondent
No. 1 if she reported an injury.

A review of the nedical evidence of record shows
that on July 1, 2003, the clainmant was seen by Dr. Julie
Dow for conplaints of anxiety and right armiwist pain.
The cl ai mant gave a history of having been told by
energency room personnel several years ago that she had
carpal tunnel syndrome (in the right wist), for which
she was given steroid shots and a wist splint. The
claimant further reported that this had worked well, but
|ately this had not hel ped, as she had been awakened in
the mddle of the night due to pain and rel ated
synptons. Specifically, the claimnt reported
i nprovenent in her pain after being off work for a week.
In addition to this, the claimant reported problens with
bot h hands hurting, and she stated that it was usually
the right hand that really bothered her, which radiated
up into her shoulder. Dr. Dow started the claimnt on
the splints and prescri bed Naproxen, and di scussed ot her
options, which included surgery and recovery tine.

On August 11, 2003, the claimnt saw Dr. Dow for
foll owup care of her wist and other unrel ated

conpl ai nts, which included sinus and anxi ety probl ens.
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At that time, the clainmnt reported that she had been
taking it easy with her wists, which had resulted in
mar ked i nprovenent. Dr. Dow assessed the claimant with
“carpal tunnel syndrone, inproved.” The clainant was
seen by Dr. Dow for followup care on Novenber 18, 2003
for conplaints of carpal tunnel syndrome. Specifically,
the claimant reported | eft hand nunbness and sone
decreased grip. Dr. Dow assessed the claimant with
“carpal tunnel syndrone, unchanged,” for which she
ordered a left armwist splint.

On January 13, 2004, the clainmant was seen by Dr.
Dow due to conplaints of carpal tunnel syndrome, and
unrel ated testing, which was for hepatitis C. The
claimant reported that her hands had worsened. As a
result, Dr. Dow assessed the claimant with “carpa
tunnel syndrone, deteriorated.”

The cl ai mant was next seen for followup with Dr.
Dow on January 27, 2004 due to conplaints of hand pain
and ot her synptons unrelated to her workers’
conpensation claim Dr. Dow assessed the claimant with
“carpal tunnel syndrome, unchanged,” for which she
continued the claimant on the splints and ordered NCV

testings.
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On January 30, 2004, the claimant underwent nerve
conduction studies of both upper extremties. This
study reveal ed “abnornmal nerve conduction studi es of
bot h upper extremties.” Specifically, the follow ng
concl usi on was rendered:

1. Very severe carpal tunnel syndrone of the

| eft upper extremty.

2. Severe carpal tunnel syndrone of the right

upper extremty.

3. No other evidence of entrapnment neuropathy

or pol yneuropat hy was seen by nerve conduction

testing of the upper extremties.

Specifically, no clear evidence of ul nar

entrapnment was not ed.

Dr. Dowreferred the claimant to Dr. John F. Bal
for evaluation and consultation due to conplaints
i nvol ving both hands and forearns. Dr. Ball’'s
assessnment was “bilateral carpal tunnel syndrone,” for
whi ch he recomended bil ateral carpal tunnel releases.
The cl ai mant chose to proceed with bil ateral carpal
tunnel releases to be done at the same setting with Dr.
Ball. Therefore, on March 2, 2004, Dr. Ball perforned
bilateral carpal tunnel releases to claimant’s wists
due to “advanced carpal tunnel syndrome in both wists.”

On March 29, 2004, the clainmant was seen by Dr.
Ball for followup care of her bilateral carpal tunnel

rel eases. Although the claimant felt her sensation was

good, she reported that she was still unable to open
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jars. Dr. Ball advised that this was not unusual at
this point and that strength is the last thing to cone
back fromthese sort of conditions. Dr. Ball offered
the claimant therapy, but she refused it due to concerns
about not being able to afford it and wanting to do it
on her own. Dr. Dow recommended that the clai mant
continue to use the splints and rel eased her to return
to gainful enploynent at that tine, with a plan to
recheck her in one nonth.

Bot h Respondent No. 1 and Respondent No. 2 have
deni ed the conpensability of the claimant’s bilateral
carpal tunnel syndrome injuries. Therefore, the
cl ai mant has brought this claimasserting her rights to
conpensation and benefits for injuries to her left and
right wists.

A hearing was held in this matter on Septenber 17,
2004. At the hearing, the clainmant gave testinony. The
claimant testified that the general state of her health
was good when she began her enploynent on July 12, 2002.
However, the claimant testified that the problens with
her right hand began approximately one nonth after she
started her enploynent with Respondent No. 2; therefore
she put down an injury date of August 12, 2002 for her

right hand injury. The claimant testified that she had
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surgery on both hands with Dr. Ball, who rel eased her to
return to work on March 29, 2004. According to the
claimant, since this tine she has attenpted to return to
work at Wolverine (for a week), but was been unable to
do so, as she was unable to performlifting job duties.
However, the claimant testified that her hands are
getting better although she does not have the strength
that she had. The clainmant adnmits to having prior
problenms with her right hand while working for a conpany
called Vinco (phonetic). According to the clainant
whil e working for Vinco, she used a screw gun, which
caused her hand to “go to sleep” at night. As a result,
t he clai mant sought treatnment fromthe enmergency room a
couple of tines and was given sone steroids and an arm
band. The claimant further testified that Vinco paid
for these visits. Mreover, the claimnt essentially
testified that after this, she did not have any further
probl ens or any pain with her right hand, nor did she
file any other workers’ conpensation claimwth Vinco or
get any benefits.

After working for Vinco, the claimnt went to work
for Delta Whod. According to the claimant, while
wor ki ng for Delta Wod, she did not experience any pain

in her right hand. Specifically, the clainmant testified
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that from 1997 (after the brief treatnent there at the
energency room) until 2002, she did not have any pain
again in her right hand. 1In addition to this, the
claimant also testified that she had not experienced any
pain or injuries to her left hand, nor had she undergone
treatnent to her left hand. The claimant testified that
she believes that the problenms she has had with her
hands have resulted fromher work duties at Col unbia.
The claimant admtted to not reporting problens with her
|l eft hand in a tinmely fashion for fear of |osing the
gai n share check

According to the clainmant, Danny Smith told her she
was di scharged from Col unbia (on Septenber 13, 2003) due
to her failure to report her injury when she felt the
pain. After |eaving Colunbia, the claimnt went to work
for Wl verine (a shoe factory) and worked there from
Cct ober 28, 2003 until January 16, 2004. The cl ai mant
essentially testified that she quit her work at
Wl veri ne because she could not do it anynore due to her
hands.

Dougl as Al l en Heath, an enpl oyee of Col unbi a
Forrest Product, gave testinony during the hearing. M.
Heath testified that he is the |ine one departnent head

and hardwood departnment head. M. Heath basically
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agreed with the claimant’s description of her work while
performng pre-lay and putty job duties. Although M.
Heath could not recall the exact date, he testified that
the claimant first reported to himsonetine in January
2003 that she was having problens with her right hand.
Specifically, M. Heath testified that the clainmant told
hi mthat her hand was bot hering her at night while she
slept(hurting and going to sleep). M. Heath further
testified that the clainmant did not report problens
concerning her left hand to hi mbecause she had changed
over to anot her supervisor.

On cross exam nation, M. Heath adm tted that under
their gain share policy, it penalizes enployees for
reporting an injury even though they are maintaining
safe practices at the tinme, such as in this case. M.
Heath further admtted that the claimnt was required to
nove approximately 1,250 sheets of veneer in an eight-
hour period, which was her daily quota.

Prior to the hearing, a Prehearing Conference was
held in this case on July 24, 2004, and as a result, a
Prehearing Order was entered in the claimon that sane
date. The follow ng stipulations were offered and

accept ed:
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1). The Arkansas Warkedstt Conpehsaheoni hasn cl ai m

2). The exi stence of the enploynent rel ationship
bet ween the cl ai mant and Responde@xtt bber 226nt 2D02.

Bt weba ekastanteantl RaspengeoyseNb. r &l abhnoashi pg
in April of 2003 and at all pertinent tithsreto.

The parties agreed to litigate the foll ow ng
I ssues:

1). The conpensability of claimant’s | eft and right
wrists conplaints.

2). Tenporary total disability benefits.

3). Medicals.

4). Controverted attorney’s fees.

The cl ai mant contended that she suffered
conpensabl e injuries, carpal tunnel, and she is entitled
to certain workers’ conpensation benefits.

Respondent No. 1 contended that the clai mant
apparently had carpal tunnel syndrone prior to her
enpl oynent with either respondent. She worked for
Staffmark until 10-25-02. She did not give notice of an
injury while enployed by Staffrmark and did not mss any
time fromwork. She has no objective findings of an
injury until after her enploynent with Respondent 2.

The condition is not related to the claimnt’s
enpl oynent and if it is, it is due to the enpl oynent

wi th Respondent 2.
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Respondent No. 2 contended that the claimnt’s
right arm problens are not related to her enpl oynent
with the respondent/enployer. As far as the left arm
t he respondent did not receive notice of any conpensabl e
left arminjury until after her term nation. Also, the
respondents contended that the claimant’s left arm
problens are not related to her enploynent.

After a hearing before the Comm ssion, the
adm nistrative |law judge found that on or about August
12, 2002, the claimnt sustained an injury to her right
wrist arising out of and in the course of her enploynent
(while working for Respondent No. 2/Staffmark); and on
or about June 15, 2003, the claimant sustained an injury
to her left wist arising out of and in the course of
her enpl oynent (while working for Respondent No.

1/ Col unbi a Forrest Products). The administrative |aw

j udge found that Respondent No. 2 shall pay al
reasonabl e hospital and nedi cal expenses arising out of
the claimant’s August 12, 2002, right carpal tunnel
syndrone injury; and Respondent No. 1 shall pay al
reasonabl e hospital and nedical expenses arising out of
the claimant’s June 15, 2003, |eft carpal tunnel
syndronme. The adm nistrative | aw judge found that the

claimant was tenporarily totally disabled as a result of
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her bilateral carpal tunnel syndrone from January 16,
2004 t hrough March 29, 2004, and continuing through the
end of her healing period, exclusive of the approxinate
one (1) week she worked subsequent to March 29, 2004.
The adm nistrative | aw judge ordered and directed
Respondent No. 2 to pay the claimant tenporary total
disability benefits at the appropriate benefit rate
($187.00 per week) commenci ng January 16, 2004 through
March 29, 2004, and continuing through the end of her
heal ing period relative to her right carpal tunnel
syndronme of August 12, 2002, exclusive of the one week
she worked subsequent to March 29, 2004. The

adm ni strative | aw judge ordered and directed Respondent
No. 1 to pay the claimant tenporary total disability
benefits at the weekly conpensation benefit rate of
$254.00 as a result of the claimant’s June 15, 2003,

| eft carpal tunnel syndrone injury suffered in the

enpl oynent of same for a period begi nning January 16,
2004, and continuing through the end of her healing
period, exclusive of the one week worked by the clai mant
subsequent to March 29, 2004.

I1. Adjudication

The first two issues of consideration pertainto

the conpensability of the claimant’s bilateral carpa
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tunnel syndrone injuries. The instant clainmant has been
di agnosed with bilateral carpal tunnel syndrone;
therefore, the claimnt need not denonstrate that her
job duties involved rapid repetitive notion as an

elenment for either claim Kildow v. Baldwin Piano &

O gan, 333 Ark. 335, 969 S.W2d 190 (1998). However,
the claimant nust still establish that her bilateral
carpal tunnel syndrone injuries arose out of and in the
course of her enploynment, that the work-related injury
is the major cause of her disability or need for nedical
treatnent, and the claimant nust establish these
conpensabl e injuries with objective nedical findings.
1d.

In the present matter, the adm nistrative |aw judge
found that on or about August 12, 2002, the cl ai mant
suffered a conpensable injury to her right wist while
wor ki ng for Respondent No. 2; and that on or about June
15, 2003, she suffered a conpensable injury to her left
wrist while working for Respondent No. 1. The Ful
Comm ssion affirns these findings. Specifically, we
find that the claimant presented sufficient evidence to
establ i sh each el enent for a conpensable injury to her
left and right wists, which arose out of and in the

course of her enploynment with the respective respondent,
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and that each injury was the nmmjor cause of the
disability or need for nedical treatnent. Nbreover, we
find that the adm nistrative |law judge' s findings are

consistent with the rulings in Pina v. Wal-Mart Stores,

Inc., _ Ark. App. __, _ S W3d ___ (May 11, 2005),

and Patricia Collette v. Cottage Café, Inc., Ful

Comm ssion Opinion filed May 13, 2005 (F400944), because
as in the aforenentioned cases, the claimant’s injury
becane apparent in each instance while working for the
respective respondent.

Havi ng found that the clainmant suffered conpensable
injuries to her left and right wists, the Ful
Commi ssion finds that the claimant proved that all of
the nedical treatnent of record was reasonably necessary
in connection with her conpensable injuries, pursuant to
Ark. Code Ann. 811-9-508(a). As such, we find that the
adm nistrative law judge's finding that, “The
respondents No. 1 and 2 shall pay all reasonable
hospi tal and nedi cal expenses arising out of the
injuries of August 12, 2002, and June 15, 2003,” should
be affirnmed.

W also find that the claimant is entitled to
tenporary total disability. Hence, in the present

matter, the injuries to the claimant’s wists constitute
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schedul ed injuries. An enployee who suffers a schedul ed
injury is entitled to tenporary total disability
conpensation during the tinme that they remain within
their healing period or until they have returned to

wor k, whi chever occurs first. \Weeler Construction Co.

v. Arnstrong, 73 Ark. App. 146, 41 S.W3d 822 (2001).

The adm nistrative | aw judge found in the present
matter, “The claimant was tenporarily totally disabl ed
as a result of her bilateral carpal tunnel syndrone from
January 16, 2004 through March 29, 2004, and conti nui ng
t hrough the end of her healing period, exclusive of the
approxi mate one (1) week she worked subsequent to March
29, 2004. The Full Conmi ssion affirnms as nodified the
finding of the adm nistrative |aw judge. W find that
the claimant was tenporarily totally disabled as a
result of her bilateral carpal tunnel syndrone from
January 16, 2004, and continuing through the end of her
heal i ng period, which ended no |ater than April 29,
2004, exclusive of the approximate one (1) week she
wor ked subsequent to March 29, 2004.

Specifically, in the present matter, we find that
the clai mant proved she was entitled to tenporary tota
di sability conpensation from January 16, 2004 when she

becanme unable to work at Wl veri ne due to her hands,
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until April 29, 2004 (the approxi mate date she shoul d
have returned to see Dr. Ball for recheck), exclusive of
t he one week she worked subsequent to March 29, 2004.
Whil e we recogni ze that Dr. Ball released the clai mant
to return to gainful enploynment on March 29, 2004,
considering that the clainmant voi ced concerns about her
inability to open jars, and in light of Dr. Ball having
of fered her therapy and continued the use of the
splints; we find that the clai mant remai ned within her
healing at that tinme. However, because there is no

ot her recommendation for additional nedical treatnent
after the one-nonth follow up visit (which should have
occurred on or about April 29, 2004), we find that the
preponder ance of the evidence therefore indicates that
t he cl ai mant reached the end of her healing period no

| ater than April 29, 2004. Tenporary disability cannot
be awarded after the healing period has ended. Trader

v. Single Source Transportation, Wrkers' Conpensation

Comm ssi on E507484 (Feb. 12, 1999).

As to the award of tenmporary total disability
conpensati on from both Respondents No. 1 and 2 for the
claimant’ s conpensable injuries to her left and right
wists; the admnistrative |aw judge found, in pertinent

part, Respondent No. 2 is hereby ordered and directed to
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pay the claimant tenporary total disability benefits at
t he appropriate conpensation benefit rate ($187.00 per
week) for the period commenci ng January 16, 2004, and
continuing through the end of her healing period
relative to her right carpal tunnel syndrone of August
12, 2002, exclusive of the one week she worked
subsequent to March 29, 2004; and Respondent No. 1 is
herein ordered and directed to pay to the clainant
tenporary total disability benefits at the weekly
conpensation benefit rate of $254.00 as a result of the
claimant’s June 15, 2003, left carpal tunnel syndrone
injury suffered in the enpl oynent of same for a period
begi nni ng January 16, 2004, and continuing through the
end of the claimant’s healing period, exclusive of the
week worked by the clai mant subsequent to March 29,
2004. The Full Commi ssion affirms as nodified the

adm nistrative |law judge’'s opinion with respect to the
claimant’s entitlenment to tenporary total disability
conpensati on from both Respondent No. 2 and Respondent
No. 1 for her conpensable injuries. |In the present
matter, the Full Comm ssion finds that since the injury
to the claimant’s right wist occurred first, while
wor ki ng for Respondent 2/ Staffmark, they should pay

first at a weekly conpensation rate of $187.00.
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Al t hough the clainmant is awarded tenporary tota

di sability conpensation from Respondent No. 2 due to her
August 12, 2002, right carpal tunnel syndrome injury, we
find that this is not a conplete bar to an award of
tenporary total disability conmpensation from Respondent
No. 1 due to her June 15, 2003, left carpal injury,

whi ch amounts to a weekly conpensation rate of $254. 00.
However, we find that we are conpell ed under Ark. Code
Ann. 8 11-9-501 to find that the claimant only sustained
one period of disability for these two conpensabl e
injuries. Therefore, we find that the adm nistrative

| aw judge erred in awardi ng what anounts to a doubl e
recovery for this one period of disability. This
appears to be an issue of first inpression. As such, we
turn to Ark. Code Ann. 8§ 11-9-411 for guidance as this
section specifically addresses how benefits received
fromother insurance carriers are to be handled. As a
result, we find that there is an offset resulting in a
decrease to $67.00 in her tenporary total disability
rate from Respondent No. 1. This represents the

di fference between the claimant’s tenporary total
disability rate ($254.00) from Respondent No. 1 and her
tenporary total disability rate ($187.00) from
Respondent No. 2.
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In summary, the Full Comm ssion finds that
Respondent No. 2 is |liable for paynent of tenporary
total disability benefits to the claimnt at the weekly
conpensation benefit rate of $187.00 for the period
comenci ng January 16, 2004, and continuing through
April 29, 2004, relative to her right carpal tunnel
syndronme injury of August 12, 2002, exclusive of the one
week she worked subsequent to March 29, 2004. W find
that Respondent No. 1 is liable for paynent of tenporary
total disability benefits to the claimnt at the weekly
conpensation benefit rate of an offset anount of $67.00
as aresult of the clainmant’s June 15, 2003, |eft carpal
tunnel syndronme injury suffered in the enpl oynent of
sane for a period begi nning January 16, 2004, and
continuing through April 29, 2004, exclusive of the week
wor ked by the cl ai mant subsequent to March 29, 2004.

Based on our de novo review of the entire record,
the Full Comm ssion affirnms as nodified the opinion of
the adm nistrative law judge. W find that the clai mant
proved that on or about August 12, 2002, she sustai ned
an injury to her right wist arising out of and in the
course of her enploynment while working for Respondent
No. 2; and she proved that on or about June 15, 2003,

she sustained an injury to her left wist arising out of
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and in the course of her enploynment while working
Respondent No. 1. W find that the clai mant proved she
is entitled to all reasonably necessary nedi cal
treatnment arising out of her conpensable injuries of
August 12, 2002, and June 15, 2003. W find that the

cl ai mant proved she was tenporarily totally disabled as
a result of her bilateral carpal tunnel syndronme from
January 16, 2004, and continuing through April 29, 2004,
excl usive of the approxi mate one (1) week she worked
subsequent to March 29, 2004. W find that Respondent
No. 2 is liable for tenporary total disability for the
af orenentioned period at the rate of $187.00 per week
due to injuries arising out of the claimnt’s right
carpal syndrone injury of August 12, 2002. W find that
Respondent No. 1 is liable for tenporary total
disability for the aforenentioned period at the weekly
conpensati on benefit conpensation rate of $254.00 as a
result of the claimant’s June 15, 2003, left carpal
syndrone injury. Although the claimant is awarded
tenporary total disability benefits fromboth
Respondents No. 1 and 2, we find that Ark. Code Ann.

8§ 11-9-501 is applicable to these clains. As a result,
we find that we are conpell ed under Ark. Code Ann. 8§ 11-
9-501 to reduce the award anmount. We find Ark. Code



Hat cher - F404780 25

Ann. 8§ 11-9-411 instructive as to how to structure this
very unusual benefit paynent. Ark. Code Ann. § 11-9-411
gives an offset in an anount equal to, dollar-for-
dol I ar, the amount of benefits the claimant has been
awarded for the sanme period of disability. Therefore,
we find that Respondent No. 1 is entitled to an offset
for benefits paid by Respondent No. 2. As such, we
find that there is an offset resulting in a decrease to
$67.00 in her tenporary total disability rate from
Respondent No. 1.

Al'l accrued benefits shall be paid in a |lunp sum
wi t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge's
deci sion in accordance wth Ark. Code Ann. 8§ 11-9-809
(Repl . 2002).

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’'s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by
Act 1281 of 2001. Conpare Ark. Code Ann. § 11-9-715
(Repl. 1996) with Ark. Code Ann. 8§ 11-9-715 (Repl
2002). For prevailing on this appeal before the Ful
Commi ssion, claimant's attorney is hereby awarded an

additional attorney's fee in the anbunt of $500.00 in
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accordance with Ark. Code Ann. 8§ 11-9-715(b) (Repl
2002) .
I T 1S SO ORDERED.

OLAN W REEVES, Chairnman

Comm ssi oner MKi nney concurs.

Conmi ssi oner Turner concurs and di ssents.

CONCURRI NG AND DI SSENTI NG _OPI NI ON

The Majority opinion awards the claimant tenporary
total disability benefits for the tinme period of January
16, 2004 to April 29, 2004, exclusive of a one-week
period in which she worked. However, the Majority
limted the claimant to receiving tenporary tota
disability benefits fromone carrier at a tinme, despite
the fact that she suffered two conpensable injuries from
two separate enpl oyers.

VWhile | concur with the Majority’s decision that
the claimant suffered two conpensable injuries, that she
is entitled to additional nedical benefits and the
manner in which responsibility for that award was
apportioned, | dissent to the extent that the clai mant

is prevented fromreceiving tenporary total disability
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benefits fromboth carriers. |In ny opinion, the
claimant should be entitled to receive benefits from
both carriers because she sustained two separate
conpensabl e injuries. Further, | disagree with the
Majority’s rationale that 811-9-411 entitles either
respondent to a setoff. For these reasons, |
respectful ly dissent.

This case is unique in that the claimant sustained
two conpensable injuries while working for two different
respondents, yet her healing period and the tine period
in which she was unable to work due to the two injuries
occurred sinmultaneously. The Adm nistrative Law Judge
initially awarded the clainant tenporary total
disability benefits for both injuries; despite the fact
that the benefits were for the sane tine period. The
Majority now uses Ark. Code Ann. 8811-9-411 and 11-9-501
to support their finding that one respondent woul d be
entitled to an offset; thereby effectively limting the
claimant to drawing only the higher benefit of her two
benefit anounts.

Ark. Code Ann. 811-9-411 provides in part,

(a) Any benefits payable to an injured worker
under this chapter shall be reduced in an
anount equal to, dollar-for-dollar, the anount

of benefits the injured worker has previously
received for the sane nedi cal services or
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period of disability, whether those benefits
were paid under a group health care service
pl an of whatever formor nature, a group
disability policy, a group |oss of incone
policy, a group accident, health, or accident
and health policy, a self-insured enpl oyee
health or wel fare benefit plan, or a group
hospital or mnedical service contract.

While the Majority uses this |anguage to assert
that this provision is applicable in the present case, |
find that instead it was designed to all ow respondents
an interest against claimnts that have already received
paynment from private insurance carriers. | find that
strict construction of 811-9-411 is contrary to the

Majority’'s findings. |In Dooley v. Automated Conveyor

Sys., Ark. App. 412, 143 S.W3d 585 (2004), the Court
sai d,
In Anerican Standard Travelers v. Post, 78 Ark.

App. 79, 77 S.W 3d 554, (2002), we expl ai ned
the basic rules of statutory construction,

[We recogni ze that the basic rule of
statutory construction to which all other
interpretive guides nust yield is to give
effect to the intent of the |egislature.
Kildow v. Baldwin Piano & Organ, 333 Ark. 335,
969 S.W 2d 190 (1998). Arkansas Code

Annot ation section 11-9-704 (c)(3) (Repl.
1996) states that we are to construe the

wor kers’ conpensation statutes strictly.
Strict construction requires that nothing be
taken as intended that is not clearly
expressed. Edens v. Superior Marble & d ass,
346 Ark. 487, 58 S.W 3d 369 (2001). The
doctrine of strict construction is to use the
pl ai n meani ng of the |anguage enpl oyed.
Wieel er Const. Co. v. Arnstrong, 73 Ark. App.
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146, 41 S.W 3d 822 (2001). Wiere the

| anguage of a statute is unanbi guous, we
determne legislative intent fromthe ordinary
nmeani ng of the | anguage used. Leathers v.
Cotton, 332 Ark. 49, 961 S W 2d 32, (1998).
In considering the neaning of the statute, we
construe it just as it reads, giving the words
their ordinary and usually accepted neaning in
the comon | anguage. 1d. The statute should be
construed so that no word is left void,
superfluous, or insignificant; and neaning and
effect nmust be given to every word in the
statute if possible. Locke v. Cook, 245 Ark.
787, 434 S.W 2d 598 (1968).

The Court went on to indicate:
The | anguage of section 11-9-411(a) is clear.
It is evident that the | egislature intended
for the anmount of workers’ conpensation
benefits payable to an injured worker to be
reduced “dollar-for-dollar” by the anount of
benefits that the worker has previously
received for the same nedi cal services under
any of the listed group plans.
The | anguage of 811-9-411(a) specifically lists
various categories of types of insurance subject to
dol lar for dollar reductions, yet there is no nention of
wor kers’ conpensation benefits. Per the |anguage in
Dooley, | find that workers’ conpensation insurance
benefits are not explicitly listed, and therefore 811-9-
411 is not applicable. Additionally 811-9-411(b)
pertains to subrogation interests, which further limts
the applicability of 811-9-411 and nakes it clear it

does not pertain to the present case.
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| know of no case law to support a finding that
811-9-411 has ever been interpreted or broadened to
i ncl ude coverage of other paynent by other worker’s
conpensation carriers and in ny opinion, it is bad
precedent to expand it in this instance. Under the
Majority’s current rationale, there is no limtation
regardi ng when two respondents are entitled to receive
an offset if the claimant is receiving benefits for two
different injuries which would result in themreceiving
benefits during the sane period of time. Presumably,
under the Majority’s analysis, any claimant that is
receiving tenporary partial disability benefits and then
| ater works for another enployer and suffers a
conpensable injury entitling himto tenporary total
di sability benefits would then be penali zed.

| have further concerns in that the Majority bases
their decision as to which enployer gets an offset off
of the time period that the claimnt was injured rather
t han when and whet her paynment was actual ly received.
find that when view ng the | anguage of 811-9-411,
i ndicating that respondents are only entitled to an
of fset for amounts in which the claimant has,

“previously received”, a strict interpretation of the
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statute does not entitle either respondent in the
present case to a setoff.

While | recognize that the purpose of tenporary
total disability benefits is to help replace an injured
wor ker’s incone for the tine period they are unable to
work due to a conpensable injury, | find that the
Majority’s decision in this instance penalizes a
cl ai mant who appears to have had surgery on both wists
in order to return to work nore quickly whereas if she
had the surgery on her wists at separate tinmes and was
unable to work, she would have drawn benefits from both
enpl oyers. Furthernore, | find that their decision
results in the inproper expansion of 811-9-411 rather
than strictly construing the legislation in place. For

t he af orenmentioned reasons, | respectfully dissent.

SHELBY W TURNER, Conm ssi oner



