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OPINION AND ORDER

The respondents appeal and the claimant cross-appeals

an administrative law judge’s opinion filed June 25, 2004. 

The administrative law judge found, “The Change of Physician

Order of December 23, 2003, should be vacated and the

claimant is entitled to seek reasonably necessary medical

care from Dr. James Adametz pursuant to the agreement of the

parties.”  The administrative law judge found that the

claimant’s treatment with Dr. Scott Schlesinger was

unauthorized and not the respondents’ responsibility.  The

administrative law judge also found that the claimant’s
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average weekly wage was “properly calculated at $471.04.” 

After reviewing the entire record de novo, the Full

Commission affirms the opinion of the administrative law

judge.    

I.  HISTORY

The parties stipulated that the claimant sustained a

compensable injury on March 16, 2003.  The parties

stipulated that the claimant “received a Form N containing

the Change of Physician rules.”  The record includes a Form

AR-N, Employee’s Notice Of Injury, signed by the claimant on

March 18, 2003.  

Dr. John L. Wilson informed the respondent-carrier on

July 29, 2003, “X-rays revealed a bulging disc at 4-5.  Ms.

Hamaker has some degenerative changes and has a resolving

disc.  She is scheduled for an epidural steroid injection. 

She is to return for follow up after this procedure.” 

Dr. Angela Lovett performed an epidural steroid

injection on August 12, 2003, and the claimant continued to

follow up with Dr. Wilson.  Dr. Sundeep S. Lal performed a

“lumbar translaminar epidural steroid injection” on October

10, 2003.   Dr. Lal performed another injection on October

31, 2003.  Dr. Wilson stated on November 20, 2003, “Ms.

Hamaker has a bulging disc at L5-S1 on the left.  She does
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not have a neurological deficit.  I do not feel she would be

a good candidate for laminectomy.  I have suggested she have

a functional capacity assessment and we will release her to

return to work within the limitations of the FCA.”  

JoAnn Crowe testified that she was a work-injury case

manager for the respondent-employer.  The respondents’

attorney examined Ms. Crowe:

Q.  Do you recall a communication with Ms. Hamaker
concerning seeing another doctor besides Dr.
Wilson?

A.  Yes.

Q.  And when did that occur?

A.  On December 8th....

Q.  What did you specifically tell her about this
process?

A.  That she needed to request - I asked her if
she had anybody in mind.  Several neurosurgery
people were discussed.  She mentioned Dr. Reding
and Dr. Adametz and all of that particular group. 
They are a group of neurosurgeons.  And my
experience with that group is that they are
excellent physicians, and so I didn’t see that
there should be a problem with them.

Q.  Once she made her request to you to see a
different doctor, did you give her instructions as
to what she needed to do?

A.  Yes, I did.

Q.  And what were those instructions?
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A.  That she needed to request in writing a Change
of Physician, that it would expediate (sic) the
process if she would identify Dr. Adametz as the
one that she wanted to see.  That she could send
that to me, and I would forward it to the
necessary parties.  

Q.  And did you tell her to whom you would forward
it?

A.  I said that I would definitely - well, I
definitely forwarded it to Mr. Bischof.  I do not
- I cannot say for sure that I said I would
forward it to the Workers’ Compensation
Commission.  I cannot say that.  

Q.  Did you have further communications with Ms.
Hamaker after this conversation?

A.  Let me look.  (Reviewing documents.)

Q.  I mean, did she in fact submit a writing to
you?

A.  Yes.  She faxed me a written statement
requesting a Change of Physician to Dr. Adametz.  

Q.  And what did you do with that?

A.  I forwarded that by fax to the Workers’
Compensation Commission and to Mr. Rudy Bischof.  

The claimant testified, “During my conversation with

Ms. Crowe, it was clear the intent of all parties was to

have a mutually agreed Change of Physician....There was

never any discussion about petitioning the Commission for

any reason, including an Act 1167, Section 1 (a)(3)(A)(iii),

a one-time only Change of Physician....The same day,

December 8th, I faxed my “To whom it may concern” letter to
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Ms. Crowe, supposedly so Ms. Crowe could forward it to Rudy

Bischof for his approval.  Instead, Ms. Crowe the same day

refaxed the request to the Commission, falsely presenting it

as claimant’s petition for 1167 Change of Physician.  This

was done without my knowledge and without my approval and

without my consent.”   

The record includes a copy of a faxed message from

Keith Hamaker to JoAnn Crowe, dated December 8, 2003.  The

fax lists the claimant’s address of record and telephone

number at the top of the page.  The faxed message states,

“To Whom It May Concern I am requesting a change of

Physician to Dr. James Adametz.  Sincerely, Donna Hamaker.”  

The parties stipulated that “on December 23, 2003, a

Change of Physician Order was entered changing the

claimant’s treating physician from Dr. Sundeep Lal to Dr.

James Adametz.”  The record includes a Change of Physician

Order sent via certified mail to the claimant, Rudy

Bischoff, Dr. Lal, and Dr. Adametz.  The Change of Physician

Order stated:

A change of physician is hereby approved by the
Arkansas Workers’ Compensation Commission for
Donna Hamaker to change from Dr. Sundeep S. Lal to
Dr. James Adametz[.] ... 

This approval of a change of physician represents
claimant’s one time only change of physician
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pursuant to Act 1167, Sec. 1(a)(3)(A)(iii) of
1999, effective July 30, 1999.  The relevant
section of the new law provides:

Where the employer does not have a contract with a
managed care organization, certified by the
Commission, the claimant employee, however, shall
be allowed to change physicians by petitioning the
Commission one (1) time only for a change of
physician ... 

Any party feeling aggrieved by this Order may,
within thirty (30) days of receipt of it, petition
the Clerk of the Commission for a hearing before
an Administrative Law Judge.  

The Order was signed by Pat Capps Hannah,

Administrator, Medical Cost Containment Department.  

The claimant testified, “On December 24th, to my

complete surprise, I received a Change of Physician Order

from the Commission granting my alleged petition.  Up to

that point, I had never had any contact, written or oral,

with the Commission....On December 30th, I confronted the

respondents with their misconduct and asked that they

correct this by agreeing to stipulate that this was an

agreed Change of Physician, not an Act 1167 change.  They

refused....I never petitioned the clerk for a Change of

Physician.  I asked the carrier and employer/carrier for

it.”

JoAnn Crowe testified:
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Q.  Did you have any further communications with
Ms. Hamaker after you received the form for her
requesting to see Dr. Adametz?

A.  Yes.  On the 30th of December.

Q.  And what was that communication?

A.  I got a phone call from them - let me refer to
my notes.

Q.  Sure.

A.  They had received the Order from the
Commission at that point.  And they were very
concerned that I had forwarded this through the
Commission.  I reminded them that I had explained
that that was part of the process for requesting a
Change of Physician.  And that I recommended - or
that I told them that I would talk to Mr. Bischof
and ask him to call them, as he is one of the
administrators for workers’ comp.  And I finished
the conversation and called Mr. Bischof
immediately and asked them to call him - asked him
to call the Hamakers.  

Q.  And have you had communication with the
Hamakers since that time?

A.  No, I have not.        

The record contains correspondence from Pat Capps

Hannah dated January 9, 2004, apparently addressed to the

Clerk of the Workers’ Compensation Commission, stating, “The

claimant and her husband insist that this be heard by a Law

Judge.  I can always set aside the order after the Judge

hears the other issues.  She has not see (sic) Dr. Adametz
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and does not have an appointment to see him according to the

claimant.”  

The record includes a “To Whom It May Concern” letter

dated February 6, 2004 from Dr. Scott M. Schlesinger’s

scheduling coordinator, indicating that the claimant had an

appointment with Dr. Schlesinger on February 9, 2004.  The

record also indicates that Dr. Anita Bennett referred the

claimant to Dr. Schlesinger.  Dr. Schlesinger informed Dr.

Bennett on February 9, 2004, “In this case, it is my

neurosurgical consultative opinion that her back pain is

multifactorial, but the sciatic pain is almost certainly

coming from the left L5-S1 disc protrusion with lateral

recess stenosis.  Options available for treatment include

continued conservative care, continued therapy, medications,

and she has already had epidural steroid injections. 

Surgical decompression is certainly an option....I would

recommend that she undergo surgical lumbar decompression at

the L5 and S1 segments.”  

Dr. Wilson wrote to the claimant on March 1, 2004,

stating, “In regard to your letter of January 29, 2004, your

petition for a change of physician to Dr. James Adametz was

granted by the Arkansas Workers’ Compensation Commission on

December 23, 2003.  Certainly, you do not require a referral
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from me.  I have no problem and certainly would have been

happy to refer you had you asked me earlier.”      

Dr. Wilson wrote to the administrative law judge on

March 4, 2004:

I find myself in a dilemma and I need direction. 
I took care of Donna Hamaker from 07/29/03 through
11/19/03 following a lifting injury which occurred
at Baptist Medical Center on 03/16/03....I
received notice that she had petitioned the
Commission for a change of physician on 12/23/04
to Dr. James Adametz.  I have on one or two
occasions authorized prescriptions of Darvocet-N
for this lady until she can re-establish herself
with another physician.  Yesterday, I was advised
by my nurse, Gail Erwin, that Ms. Hamaker wanted
to be referred to Dr. Schlesinger.  Dr.
Schlesinger’s office faxed us a copy of his report
from his evaluation.

My dilemma is this, I have been relieved of care
for this lady due to the fact that she petitioned
the Commission for a change of physician.  It is
my understanding, according to the document sent
to me from the Commission, that Dr. Adametz is now
her treating physician.  I certainly have no
problems with this lady seeing either Dr. Adametz
or Dr. Schlesinger.  They are both well known and
reputable neurosurgeons.  My difficulty is that I
believe I have been relieved of the responsibility
of looking after her by her change of physician
petition.  I think this means I cannot refer her
to anyone.  Please help me to understand what my
position is.  I would be most happy to work with
any and all.   

A pre-hearing order was filed on March 26, 2004.  The

claimant contended that “disability benefits have been paid

at an improper rate because her average weekly wage of
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$946.86 was underestimated by the respondents as $471.04;

that the Change of Physician Order should be vacated; that

she should be permitted to receive neurosurgical treatment

at the expense of the respondents from either Dr. James

Adametz or Dr. Scott Schlesinger, without the necessity of

using her one-time change of physician; that she should be

reimbursed in the amount of $1,259.65 for the expenses of

her treatment by Dr. Schlesinger; and that her average

weekly wage should be found to be $946.86.”  

The respondents contended that “the claimant’s average

weekly wage was $471.04 based upon the contract of hire in

effect at the time of her injury, which provided that she

would work as needed, which sometimes meant that she would

not work at all.  They further contended that the claimant’s

theory would allow her to receive more by way of temporary

total disability benefits than she would have earned in

wages had she not been injured.  They further contended that

the Change of Physician Order should be affirmed; that the

Claimant is entitled to seek treatment with Dr. Adametz

pursuant to that Order and that they oppose as unauthorized

any treatment by other physicians, including Dr.

Schlesinger; that they have not controverted reasonably

necessary medical care pursuant to valid referrals and the
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Change of Physician Order to Dr. Adametz.  They further

contended that the claimant was timely provided with a copy

of Form N explaining her change of physicians rights....”

The administrative law judge found, in pertinent part:

3.  The Change of Physician Order of December 23,
2003, should be vacated and the claimant is
entitled to seek reasonably necessary medical care
from Dr. James Adametz pursuant to the agreement
of the parties.
4.  The claimant’s treatment by Dr. Scott
Schlesinger was unauthorized and is not the
responsibility of the respondents.
5.  Pursuant to Ark. Code Ann. §11-9-518, the
claimant’s average weekly wage at the time of her
injury is properly calculated at $471.04.
Both parties appeal to the Full Commission.      

II.  ADJUDICATION

A.  Change of Physician

Ark. Code Ann. §11-9-514(a)(3)(A) provides:

(iii) Where the employer does not have a contract
with a managed care organization certified by the
commission, the claimant employee, however, shall
be allowed to change physicians by petitioning the
commission one (1) time only for a change of
physician, to a physician who must either be
associated with any managed care entity certified
by the commission or be the regular treating
physician of the employee who maintains the
employee’s medical records and with whom the
employee has a bona fide doctor-patient
relationship demonstrated by a history of regular
treatment prior to the onset of the compensable
injury, but only if the primary care physician
agrees to refer the employee to a physician
associated with any managed care entity certified
by the commission for any specialized treatment,
including physical therapy, and only if the
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primary care physician agrees to comply with all
the rules, terms, and conditions regarding
services performed by any managed care entity
certified by the commission.  

(b) Treatment or services furnished or prescribed
by any physician other than the ones selected
according to the foregoing, except emergency
treatment, shall be at the claimant’s expense.  

The primary issue before the Full Commission is whether

or not the instant claimant actually “petitioned” the

Commission for a Change of Physician.  A claimant is

entitled to petition the Commission for a one-time change of

physician.  Icenhower v. Dequeen School District, Workers’

Compensation Commission F002583 (June 14, 2004).  Whether

treatment is received through a referral or through a

petition for a Change of Physician is a factual

determination.  Pennington v. Gene Cosby Floor & Carpet, 51

Ark. App. 128, 911 S.W.2d 600 (1995).  

In the present matter, the record clearly shows a

Change of Physician order entered by a representative of the

Commission, stating, “A change of physician is hereby

approved by the Arkansas Workers’ Compensation Commission

for Donna Hamaker to change from Dr. Sundeep S. Lal to Dr.

James Adametz.”  This order on its face would appear to be a

“Petition” for a change of physician.  Nevertheless, the

claimant did not directly contact the Commission, and the
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claimant credibly testified that she did not know she was in

fact “petitioning” the Commission.  The record corroborates

the claimant’s testimony.  The Full Commission notes that

the claimant requested a hearing on the matter within 30

days of issuance of the “Change of Physician” order.  The

Change of Physician order was entered on December 23, 2003. 

The order, signed by a representative of the Commission,

stated that any party feeling aggrieved could petition the

Clerk of the Commission, within 30 days, for a hearing.  Ms.

Hannah noted on January 9, 2004 that the claimant wanted a

hearing on the matter.   

The Full Commission affirms the administrative law

judge’s decision to vacate the December 23, 2003 order

entered by the Commission.  We also affirm the

administrative law judge’s finding that treatment from Dr.

Schlesinger was unauthorized.  The record demonstrates that

the claimant received a WCC Form N which contained the

Change of Physician Rules.  The claimant did not petition

the Commission for treatment with Dr. Schlesinger.  Pursuant

to Ark. Code Ann. §11-9-514(b), treatment from Dr.

Schlesinger was therefore unauthorized.  

B.  Average Weekly Wage

Ark. Code Ann. §11-9-518(a) provides:
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(1) Compensation shall be computed on the average
weekly wage earned by the employee under the
contract of hire in force at the time of the
accident and in no case shall be computed on less
that a full-time workweek in the employment.  

(c) If, because of exceptional circumstances, the
average weekly wage cannot be fairly and justly
determined by the above formulas, the commission
may determine the average weekly wage by a method
that is just and fair to all parties concerned.  

In the present matter, the claimant testified that she

was “an in-house agency employee” for the respondents, that

is, “the pool of nurses that work at Baptist that cover for

times whenever people, the regular staff, is out or sick or

extended leaves for maternity.”  The claimant testified that

she was not a full-time employee.  A representative of the

respondent-carrier informed the claimant on October 30,

2003:

I am dictating this letter to you after having
visited with the personnel I report to at Baptist
Health.  The position Baptist Health is taking
with regard to your compensation benefit is that
you are entitled to $314 a week regarding
temporary total disability benefits.  My records
reflect that we have paid you up through 10/22/03,
and will continue to pay you $314 a week paid bi-
weekly until Dr. John Wilson either releases you
to return to regular duty or deems you to have
reached your healing period.

Your compensation rate was computed by taking the
30 weeks prior to the date of your injury and
totaling the number of weeks and dividing those
weeks into your gross wages thereby arriving at a
gross wage of $471.04 and 66 b % of that gross
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wage being $314, which is your temporary total
disability rate. 

I have explained to you that the compensation rate
is computed by taking the 52 weeks previous to the
date of the injury and computing the compensation
accordingly.  Apparently there were only 30 weeks
that go back previous to the date of your injury,
thus, that is why there were only 30 weeks that
were computed from the standpoint of your wages.  

The administrative law judge noted that the respondents

calculated the claimant’s average weekly wage as $471.04 by

dividing $14,141.33, the total gross wages paid over a 52-

week period, by 30, the number of weeks that the claimant

actually worked during that period.  The claimant’s theory,

that her average weekly wage was in fact $946.86, was

“consistent with an average weekly wage of approximately

$49,000.00 earned over the same 52-week period and does not

approach the concept of being fair and just to the parties.” 

The administrative law judge therefore determined, “Under

the circumstances, since the respondents have accepted the

figure of $471.04 as the average weekly wage, this figure is

just and fair to all parties concerned and should be

accepted as the claimant’s average weekly wage.” 

The preponderance of evidence supports the

administrative law judge’s findings in this regard, which

findings are affirmed by the Full Commission.
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Based on our de novo review of the entire record, the

Full Commission affirms the administrative law judge’s

finding, “The Change of Physician Order of December 23,

2003, should be vacated and the claimant is entitled to seek

reasonably necessary medical care from Dr. James Adametz

pursuant to the agreement of the parties.”  We affirm the

administrative law judge’s finding that the claimant’s

treatment with Dr. Schlesinger was unauthorized pursuant to

Ark. Code Ann. §11-9-514(b).  We affirm the administrative

law judge’s finding that the claimant’s average weekly wage

was properly calculated to be $471.04.  The Full Commission

therefore affirms in its entirety the opinion of the

administrative law judge.

IT IS SO ORDERED.   

______________________________
OLAN W. REEVES, Chairman

Commissioner Turner concurs in part and dissents in part.

Concurring and Dissenting Opinion

I respectfully concur in part and dissent in part. 

I concur with the majority finding that “The Change of

Physician Order of December 23, 2003, should be vacated.” 



17Hamaker - F311250

However, I must respectfully dissent from the remaining

findings by the majority. 

 Specifically, I dissent from the majority’s

finding that “Claimant is entitled to seek reasonably

necessary medical care from Dr. James Adametz pursuant to

the agreement of the parties.”

Since the date of the change of physician order,

which has now been vacated, Claimant has consulted with Dr.

Scott Schlesinger following a referral from Dr. Angela

Bennett and has established a “doctor-patient” relationship

with him. Likewise, Claimant’s original physician, Dr.

Wilson [John L.], was contacted by Dr. Schlesinger’s office

who told his nurse that Claimant was seeking a referral to

see Dr. Schlesinger.  In a letter to the Administrative Law

Judge on March 4, 2004, Dr. Wilson stated that he had no

problems referring the Claimant to either Dr. Adametz or Dr.

Schlesinger, but that he had received a copy of the order

stating that the Claimant was to be referred to Dr. Adametz. 

In other words, the Claimant was denied and is still being

denied reasonably necessary medical care by the physician of

her choice simply because Respondent erred when it sent

Claimant’s request to the Commission for a Change of

Physician Ruling.  It is clear from the record that



Claimant’s intent was to simply have a mutually agreed upon

Change of Physician instead of the statutory one-time only

Change of Physician Order.      

______________________________
SHELBY W. TURNER, Commissioner

Commissioner McKinney concurs in part and dissents in part. 

CONCURRING AND DISSENTING OPINION

I respectfully concur in part and dissent in part

with the majority opinion. Specifically, I concur in the

majority’s findings that the claimant’s average weekly wage

was $471.04, and the finding that the treatment by

Dr. Schlesinger was unauthorized. However, I must

respectfully dissent from the majority’s opinion finding

that the change of physician order of December 23, 2003,

should be vacated. In my opinion, the change of physician

order dated December 23, 2003, should stand. 

The claimant was provided medical treatment by

physicians that were selected by the respondents. The

claimant signed a Commission created and mandated Form N two

days following her compensable injury. The claimant sought

treatment from Dr. John L. Wilson. When it became clear to

the claimant that Dr. Wilson was going to release the

claimant from his care, the claimant asked to be seen by

another specialist. The claimant prepared a written request
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addressed “To whom it may concern” for a change of physician

to Dr. James Adametz. Ms. Joann Crowe, the nurse case

manager for the respondent employer, followed the usual and

customary procedure and Arkansas Law and submitted the

claimant’s written request to the Commission for a one time

change of physician order. That order was granted by the

Commission on December 23, 2003. 

The evidence demonstrates that on December 8,

2003, the claimant telephoned Ms. Crowe and said that she

was still having problems and would like to see another

physician. Ms. Crowe testified that the claimant had not

requested to be seen by another physician before that time.

Ms. Crowe testified that “I explained to her that that was

indeed impossible for her to do so. There was a process that

was necessary for her to go through, and that included

requesting that in writing.” She asked the claimant if she

had anybody in mind, and the claimant suggested Dr. Redding

and Dr. Adametz. Ms. Crowe indicated that she felt they were

both excellent physicians so she did not see that there

would be a problem with getting approval for the claimant to

see either of them. She advised the claimant that “she

needed to request in writing a change of physician, that it

would expedite the process if she would identify Dr. Adametz
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as the one she wanted to see. That she could send that to me

and, I would forward it to the necessary parties.” Ms. Crowe

forwarded the “To whom it may concern” letter to Mr. Rudy

Bischoff, to forward it to the Commission. Ms. Crowe later

testified that she believed she indicated to the claimant

that she would forward the claimant’s faxed written request

for a change of physician to the Commission as this was her

petition for a one time only change of physician. She stated

that she had a conversation with the claimant and her

husband, after the order was entered, in which they

expressed concern that Ms. Crowe had forwarded the change of

physician request to the Commission. Ms. Crowe testified

that “I reminded them that I have explained that that was

part of the process for requesting a change of physician.”

Ms. Crowe’s contemporaneous notes support the

interpretation that the claimant’s request to see

Dr. Adametz was handled differently from the beginning than

when Ms. Crowe had referred the claimant to other

specialists. Ms. Crowe’s notes specifically stated:

12/8/03. Empl. Contacted case
manager today. Wants a change
of physician - procedure for
this explained to the Empl. -
she faxed her written request
to this case manager and
request was in turn forwarded
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to the AWCC via fax - she is
requesting an eval by Dr.
James Adametz - Mr. Bischoff
at Crockett Adjustment is also
notified of the employee’s
request.

The method the employee is to follow to have

a change of physician is set forth in Ark. Code Ann. §11-9-

514.

(A)(3)(A)(iii) Where the
employer does not have a
contract with a managed care
organization certified by the
Commission, the claimant
employee, however, shall be
allowed to change physicians
by petitioning the Commission
one (1) time only for a change
of physician...

The evidence indicates that the claimant signed the Form N

approximately two days after she sustained her admittedly

compensable injuries. Therefore, the change of physician

rules apply to this case. “Whether treatment is the result

of a ‘referral’ rather than a ‘change of physician’ is a

factual determination to be made by the Commission.”

Pennington v. Gene Cosby Floor and Carpet, 51 Ark. App. 128,

911 S.W.2d 600 (1995). The Commission’s authority to

characterize a change of physician as a referral has its

origin in our Rule 23, which authorizes the Commission to

permit deviation from the Commission’s rules when compliance
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is impossible or impractical. Id. In Patrick v. Arkansas Oak

Floor, 39 Ark. App. 34, 833 S.W.2d 790 (1992), the

claimant’s treating physician advised the claimant that he

had done all he could do for the claimant and stated that if

the claimant wanted to see another physician he would be

glad to make a referral. The doctor’s notes in Patrick

specifically stated, “Perhaps a referral to another

orthopedic surgeon would be appropriate.” The claimant in

Patrick advised his treating physician that he would like to

see a neurological specialist. The Arkansas Court of Appeals

held that a referral made based upon a request by claimant

is not a valid referral, but rather, is in the nature of a

change of physician. Id. Further, in Brenner v. City of

Barling, FC Opn. filed January 3, 2002, (E702353), a mutual

agreement to change physicians is not the one-time change

unless the Commission approves the change. In this case, it

is apparent that the Commission approved the change as

evidenced by the December 23, 2003, Order.

Moreover, there is not a basis for setting aside a

Change of Physician Order where the claimant now contends

she did not understand or desire the ramifications. The

change of physician rules would be rendered meaningless if a

claimant could at will have the Order vacated just because
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he or she was unhappy with the results. It has long been the

law that ignorance of the law or failure to read a contract

are no defenses to their operation. “One is bound under the

law to know the contents of the papers he signs, and he

cannot excuse himself by saying that he did not know what

the papers contained.” National Union Fire Ins. Co. v.

Fitzhugh, 76 Ark. App. 313, 319, 64 S.W.3d 779 (2002);

Carmichael v. Nationwide Life Insurance Co., 305 Ark. 549,

810 S.W.2d 39 (1991). 

Finally, the claimant’s claim of fraud and

misrepresentation, are meritless. The circumstances in which

the claimant requested a change of physician to Dr. Adametz

from Dr. Wilson are quite different from the circumstances

by which the claimant was referred to other physicians. In

those prior instances, the respondents’ nurse case manager

initiated a referral to a new physician and the claimant

prepared no written request. In sharp contrast, when the

claimant requested to be seen by Dr. Adametz, it was

claimant who brought up the idea of her desire to see a

different physician. Ms. Crowe told her the procedure and

that she would forward the claimant’s written request to the

appropriate parties. While Ms. Crowe’s testimony was unclear

as to whether she specifically told the claimant that the
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change of physician request would be forwarded to the

Commission and that it would be a one time change, she did

testify that was her usual practice. However, whether she

told the claimant specifically or not is of no consequence

as the respondents properly provided the claimant with a

Form N and claimant is thus bound by the change of physician

rules set forth under Arkansas law. Moreover, the claimant

was on notice that a different procedure was taking place

with regard to her request to change from Dr. Wilson to

Dr. Adametz as her treating physician than had been followed

with prior changes in her medical care. First, the claimant

herself requested the change to Dr. Adametz whereas other

changes had been at the referral of Ms. Crowe and not on the

initiation of claimant. Second, the claimant was for the

first time directed to put her request in writing.

Fraud requires a showing of intent. There is no

evidence the respondents’ representative intended to deceive

the claimant into using her one time change of physician.

The claimant apparently simply misunderstood. Under those

circumstances, there is no statutory, contractual, or common

law basis for setting aside an Order of the Commission

procured through legal, statutory and customary means.
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Therefore, for all the reasons set forth herein, I

must respectfully dissent from the majority’s opinion

vacating the December 23, 2003, Change of Physician Order. 

___________________________________
KAREN H. McKINNEY, Commissioner 

 


