BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAI' M NO. F305078

BRENDA HUGHES,
EMPLOYEE CLAI MANT

HOLLAND GROUP, | NC.,
EMPLOYER RESPONDENT NO. 1

ROYAL AND SUNALLI ANCE
| NSURANCE CO., | NSURANCE CARRI ER RESPONDENT NO. 1

TRAVELERS | NSURANCE CO. ,
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OPI Nl ON FI LED SEPTEMBER 21, 2005

Upon review before the FULL COWM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE KENNETH E. BUCKNER
Attorney at Law, Pine Bluff, Arkansas.

Respondents No. 1 represented by the HONORABLE RANDY P
MURPHY, Attorney at Law, Little Rock, Arkansas.

Respondent No. 2 represented by the HONORABLE PHI LLI P
CUFFMAN, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

Respondent No. 2, Travelers Insurance Co., appeals an
adm nistrative law judge's opinion filed Septenber 23, 2004.
The adm nistrative | aw judge found that the clai mant had
sustained a recurrence of a prior conpensable injury, and
t hat Respondent No. 2 was |iable for benefits. After

reviewing the entire record de novo, the Full Conm ssion
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reverses the opinion of the admnistrative | aw judge. The
Full Comm ssion finds that the clainmant sustained a
conpensabl e ul nar nerve injury which becane manifest while
Respondent No. 1, Royal & Sunalliance |Insurance Conpany, was
“on the risk.” W find that Respondent No. 1 is liable for
reasonably necessary nedical treatnent, to include
prospective surgery for the claimant’s ul nar nerve injury.
The Full Conm ssion finds that the claimant did not sustain
a conpensabl e neck injury, and that the claimant to date did
not prove she was entitled to tenporary total disability
conpensati on.
. H STORY

Brenda Di anne Rita Hughes, age 40, testified that she
had been enployed at Holland (formerly Binkley Industries)
for nine years and about six nonths.

The parties stipulated that the claimant sustained a
conpensabl e injury on June 21, 1999.

Dr. P.B. Sinpson, Jr. began treating the claimnt on
June 30, 1999 for nunbness and paresthesia in the clainmant’s
| eft hand. Dr. Sinpson noted at that tinme, “She has no (sic)

had any radi cul ar pain with novenent of her neck. Spurling's
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maneuver and hyperextension are conpletely negative.”

Dr. Sinpson noted foll ow ng diagnostic testing that the
claimant had “a termnal |atency of 5.28 at her wist on the
left side.” On July 9, 1999, Dr. Sinpson perforned a
“division of left flexor retinaculumfor |eft carpal tunnel

syndronme.” Dr. Sinpson’s pre-operative and post-operative
di agnoses were “left carpal tunnel syndrone.”

The claimant followed up with Dr. Sinpson follow ng
surgery. Dr. Sinpson noted on July 23, 1999, “She is postop
froma left carpal tunnel rel ease. She has excel |l ent
apposition of her thunb to her little finger and no atrophy
of her thenar or hypo thenar em nence. She has no nunbness
or paraesthesias and no arm pain. She does not think that
she can return to work at this tinme because of her left
hand.” Dr. Sinpson nevertheless reported on July 23, 1999:

She is being released frommny care to return on an

as needed basis. She may return to her regul ar

duti es begi nning August 6, 1999. At that tine, she

wi Il have reached maxi mum nedi cal benefit and have

a 1% PPD to the body as a whol e.

Dr. Jacquelyn Sue Frigon adm ni stered nerve conduction
vel ocities on August 10, 2000, and the follow ng inpression

resul t ed:
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The |l eft ul nar conduction, both notor and sensory
I S nor mal

For the medi an nerves there is Mrtin-CGubner
anastonosis present bilaterally. This is naking
the overall function of the thenar nuscle
dependent on both the medi an and ul nar nerve.
There continues to be marked carpel (sic) tunnel
syndronme. On the right nedian nerve there is
noder at e carpel tunnel syndrone, neaning 5.1
termnal latency. Wth the left nmedi an nerve, the
sensory conduction velocity on this side is at the
upper limts of nornmal and | believe is a true
medi an response.

The cl ai mant sought treatnment on Septenber 1, 2000 for
bil ateral hand and arm pain, in addition to pain going into
the left side of her neck.

The claimant returned to Dr. Sinpson on Septenber 6,
2000, at which tinme the cl ai mant conpl ai ned of bil ateral
hand and arm pain. Dr. Sinpson reported:

She has had a left carpal tunnel release....This

| ady does not have any evidence of carpal tunnel

on that side. She is not having any paresthesias

or nunbness.

She has had pain in her joints in the left

shoul der. She was throwi ng plates with her |eft

arm She could hardly raise the arm This is not

carpal tunnel but nuscular or |iganentous....

Il will release her fromny care to see her back on

a prn basis. She does have a right carpal tunne

and has not had surgery for that and does not
desire that at this tine.
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Dr. G Thomas Frazier exam ned the clai mant on
Novenber 6, 2000. Dr. Frazier recommended an injection of
the claimant’s |l eft carpal tunnel in addition to other
conservative treatnment. Dr. Frazier reported to a
representative of Respondent No. 2 on January 22, 2001:

Brenda Hughes returned today for follow up of her

| eft carpal tunnel release that was perforned by
Dr. Sinmpson in July 1999. Wien | saw her in
Novenber 2000, she underwent a |left carpal tunnel

I njection and subjectively showed sone i nprovenent
following this. Her synptons however recurred once
she returned to work on the assenbly line at

Bi nkl ey I ndustries in Dunas. She has noted no
nocturnal synptons in her |left hand, but does have
persi stent nocturnal synptons in her right

hand. . ..

It is ny assessnent that Ms. Hughes has evi dence
of recurrent left carpal tunnel syndronme and
possi bl e right carpal tunnel syndrone.

| discussed treatnent options at |length with M.
Hughes. | have told her that even if she shoul d
undergo repeat surgery which woul d include
external neurolysis of the nedian nerve and
possi bl e coverage with a hypothenar fat pad flap

that this will not guarantee that she can return
to work on an assenbly line performng repetitive
grasping or lifting activities. | have told her

that she shoul d consider a pernmanent job change to
a less repetitive type activity. However if her
synpt ons persist, she may wi sh to consi der

surgical treatnent....
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The parties stipulated that an enpl oynent relationship
exi sted on February 28, 2003. The claimant testified, “l was
wor ki ng on the seat-rise jig. W were building snmall parts
for the tractor-trailer parts.” The claimant testified on
di rect exam nation:

Q Now, briefly tell us what that does, or how do
you do it?

A. W have two side plates. W put the bottom
plate in the jig, you take two side plates and you
tack themin, and you ve got two wire pads, you
put one in the front and one in the back. You take
and you mash the jig together, then you take the
hanmer and you beat it until you knowit’s right,
and then you take the wel ding machi ne and you tack
one, two, three, one on each side and the bottom
on the front and the back.

Q Do you do all this with your hands?

A. Unh-huh....Yes, sir. And then you turn the jig
around and you tack the back part, then when you
turn it back around, you take it out.

Q What does it weigh when you take it out?

It depends on - we do different sizes.

What’ s the heavi est size?

The heavi est size is 0-8's.

O > O »

. VWhat will that weigh? If you put it on the
scal e, what would you estimate that it would
wei gh?
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A. Probably about, | assume about five to ten
pounds.

Q And do you do this all day, every day?

A. Yes.

Q What happened to you on the 28'" of February of
20037

A. | was having a pain in ny arm

Q Were in your arnf

A Inny left arm and it was going all the way up
into ny neck and shoul ders.

Q And back in 1999 you had had problens in your
arms as well, is that correct?

A. Yes, sir.
Q Both sides, am| correct about that?
A. Yes, sir.

And where in your arns were you having the
problens in 1999 when Travel ers | nsurance Conpany
was the workers’ conp carrier?

A It was nmainly going fromny fingertips up to ny
el bow. . ..

Q Before February 28'" of 2003, had you had any
probl em i nvol ving your upper arm or your shoul der
or your neck, that you can recall?

A. No, sir.
Q What was different about how you felt on

February 28'", as opposed to how you felt a day
before or a nonth before?
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A. The difference was the pain was going all the
way up into ny arminto ny shoulders and ny neck,
and ny neck was |ike, you know, pressure to ny
neck and ny neck was hurting real bad.

The record contains an Acci dent Report dated
February 28. The claimant’s witten description of “what
happened” was “same injury.” The Report did not describe a
specific incident. The clai mant conpl ai ned of |eft-hand
pain, fromher neck to her left hand. It was indicated that
the claimant could return to nodified work on March 1, 2003.

Nerve Conduction Velocity Studies on the left were
performed on March 14, 2003, with the foll ow ng inpression:

The findings for the nedial nerve and radial nerve
are conpletely normal. This study rul es out car pal
tunnel syndrone as the cause. The ulnar nerve is
abnornmal and the nerve conduction velocity of the
| eft ulnar nerve from above the el bow to bel ow

el bow i s markedly prol onged indicating a possible
ul nar nerve entrapnent at the elbow. Distally the
ul nar nerve is normal with a 60.1M sec nerve
conduction velocity which is normal and the
sensory conponents are within normal limts
distally. As indicated before, this does represent
an abnormality between the | ocations above the

el bow to bel ow t he el bow.

The cl ai mant was assessed with |eft ul nar nerve

entrapnment syndronme on or about March 26, 2003. It was
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i ndicated that the claimant could return to |ight-duty work
on March 27, 2003.

Dr. Reza Shahi m exam ned the clainmant on April 9, 2003
and stated, “l believe Ms. Hughes is synptomatic from ul nar
neur opat hy. She may benefit from ul nar nerve transposition.
Si nce she has significant neck and shoul der synptons | woul d
like to obtain an MRl of her cervical spine to rule out
cervical spondylosis as a cause of her synptons.”

An MRl of the claimnt’s cervical spine wthout
contrast was taken on April 17, 2003, with the inpression,
“Moder at e enl argenent of the right |iganmentum flavum at the
C6 | evel producing mld to noderate canal stenosis on the
right at this level.”

Dr. Shahi m opi ned on May 12, 2003:

Since she had EMG evi dence of left ul nar

neur opat hy which was nobderate to severe at the

| evel of the el bow and since she has significant

axial pain | have recommended an MRl of the

cervical spine and | reviewed the MRl with her.

She has disc di sease and | i ganentous hypertrophy

at C5-6 level, which results in noderate theca

sac conpression. There is distortion of the spinal

cord on the right side at the C5-6 |evel due to

posterior facet and |iganentous hypertrophy. |

bel i eve Ms. Hughes is synptomatic both from

cervical cord conpression at C5-6 and also |eft
ul nar neuropathy at the el bow.
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My recommendation to her would be to undergo

cervi cal deconpression posteriorly at C5-6 on the

right side and at a second stage surgery, undergo

a left ulnar nerve transposition.... W will plan

on proceeding with a posterior cervical

deconpressi on at C5-6.

It was indicated on October 10, 2003 that the clai mant
could return to sedentary work on Cctober 10, 2003.

Dr. Shahi m stated on Novenber 3, 2003, “Ms. Hughes
synptons began after a work related injury. She has had
bilateral arm synptons and has undergone a |l eft carpa
tunnel release. Despite the left carpal tunnel release, her
| eft arm synptons have continued. Certainly, her left arm
synptons are related to the left ul nar neuropathy di agnosed
on her EMG study in March of this year, and she woul d
benefit fromleft ulnar nerve transposition. She has
significant canal stenosis and would nost likely require a
posterior deconpression with possible |lateral nmass fixation
at C5-6."7

The claimant testified that she had not undergone

surgery from Dr. Shahimbut was interested in undergoing

surgery. “lI can’t continue doing the job that I"mdoing with
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the pain that | have, because | still have pain,” the
claimant testified.

The parties deposed Dr. Cboma Asenota on February 19,
2004. Dr. Asenota, a general practitioner, testified that he
treated the claimant’s left wist beginning in June 1999,
and that he continued to follow up with the cl ai mant
following her 1999 |eft-wist surgery. Dr. Asenota testified
t hat he saw the cl ai mant begi nning on February 28, 2003 for
“the same type of conplaints,” and that he di agnosed | eft
carpal tunnel syndrone at that tinme. The attorney for
Respondent No. 1 questioned Dr. Asenota:

Q D d you order any additional tests after this
eval uation on February 28'"?

A. That’'s when we did the nerve conduction test
again....She had the nerve conduction test done on
3-14 of 2003.

Q And what were the results of those?

A. kay, the findings for the nedian nerve and the
radi al nerves are conpletely normal. That’'s the -
we’'re tal king about the left radial nerve.

This study rules out carpal tunnel syndrone as the
cause. The ul nar nerve is abnormal, and the nerve
conduction velocity of the left ulnar nerve from
above the el bow to below the el bow is nmarkedly
prol onged, indicating it was possible ul nar nerve
entrapnment at the el bow. ...



Hughes - F305078 12

So you interpreted this study as abnornmal ?
Yes sir.

Q
A

Q At least part of it, right?

A. Yes....That was the ul nar nerve...
Q

. And was that consistent with her previous
conplaints that she had in 99 or 20007

A. Yes.

Q Ddthis appear to you to be a recurrence of
her previous problens?

A. Not really, no.
Q Wy not?

A Well, I think I would say persistent of a
previ ous problem...

Q | thought |I heard you say there is sone

persi stence of her previous problemwhich has |ed
to her problens in 2003. | was going to ask you to
anplify all that if you can.

A. Yeah. I’mnot too sure what has happened here,
but we now - what I'’mlooking at is that there are
two pathol ogists (sic). One is there, and one is
her e.

Q You' re pointing one to your wist and one to ur
el bow, right.

A. Yes....The one there was the first one that was
t ackl ed, the nedi an nerve.
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Q In 1999.

A. That’s right. And then - well, we nowdid this
nerve conduction test in 2003, it showed that the
nerve had been rel eased and - that the nmedian
nerve had been rel eased. But that the ul nar nerve
was giving her trouble...

Q What do you attribute that to?

A Is that there is a problemthere, an entrapnent
somewhere in the el bow

Q Can that be a continuation of her synptons or
probl ens dating back to 1999?

A. It could be.
Q Can it just progressively get worse?
A. Yes, certainly. It does that.

Q Is that what you believed happened in this
case?

A. Yes....The reason is that nost - the ul nar
nerve has a different pattern of synptons than the
nmedi an nerve. But when both of them are involved
the one that is nore severe, predoninant. And then
when you relieve that, then the other one
gradual ly creeps up....

Q Wen she saw you in 2003, she didn't report to
you a new injury, but rather as you put it, it was
the sanme injury as before.

A. That’s - she was conpl ai ning of the sane probl em

Q Sane. And you believed it was the same injury
as 1999.

A. Yes.
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The claimant’s attorney questioned Dr. Asenota:

Q And the problemthat devel oped in 2003 or
surfaced at | east was to what nerve? The ul nar?

A. The ul nar nerve.

Q So the ulnar nerve was never tested nor was it
focused upon nedically until 2003. Am | correct?

A. That’s right.

Q How probable is it that the ulnar nerve was not
i nvol ved in 19997

A. It’s possible, especially because between the
surgery in 2000 and - 2000 or so, 2000 and
sonet hi ng when she cane to conpl ain, she
conpl ai ned about the right hand and not the

left....

Q Well, are you able to say other than just
specul ating that the ulnar nerve was involved in
‘997

A No, | can't.

Q But there is no speculation that the ul nar
nerve was involved in 2003, correct?

A. No, that’s not. The ‘99 episode, incidently we
didn't ook at the ulnar nerve. But it could be
there not that bad at the tine. At the tinme she
got relief fromthe surgery, she doesn’'t pay
attention to it, and then the right hand started
giving her problenms. But it’s - I'’mjust thinking
that it probably was there. I’mnot sure.

The cl ai mant contended that she sustained a conpensabl e

injury on February 28, 2003. The clai mant contended that she
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was entitled to tenporary total disability conpensation from
February 28, 2003 through a date to be determ ned, and that
she was entitled to reasonably necessary nedical treatnent.

Respondent No. 1, Royal & Sunalliance |nsurance
Conmpany, contended that the claimnt did not sustain a
conpensabl e injury on February 28, 2003. Respondent No. 1
contended that if the claimnt sustained a conpensabl e
injury on February 28, 2003, then liability for that claim
woul d rest with Respondent No. 2. Respondent No. 1 contended
that any injury sustained by the claimnt on February 28,
2003 woul d constitute a recurrence of an injury the clai mant
sust ai ned on June 21, 1999, when Respondent No. 2 was “on
the risk.”

Respondent No. 2, Travel ers Insurance Conpany,
contended that any injuries the claimnt sustained on
February 28, 2003 would constitute an aggravation or new
injury, and would therefore be the liability of Respondent
No. 1.

A hearing was held on June 25, 2004. The cl ai mant

testified:
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Q Are you still having the same problens in that

| eft arm and shoul der now that you were having the
28'" of February of ‘03?

A. Yes, sir.

Q Has it gotten any better or worse or stayed the
sanme?

A. It hasn’'t gotten any better.

Q Are you continuing to work?

A. Yes, sir.

Q | believe you told ne that the only tines that
you have m ssed up until now would be the tinmes
that you’ve had to take off and go to the doctor
or for some type of medical treatnment, is that
correct?

A. Yes, sir.

On cross-exam nation by counsel for Respondent No. 1,
the clai mant agreed that she was working as a full-tine
wel der, wi thout restrictions.

The administrative |law judge found, in pertinent part:

1. daimant’s February 28, 2003, injury is a

recurrence of her conpensable June 21, 1999,

injury.

2. Caimant is entitled to treatnent, both past

and future, for conplaints associated with the

recurrence of her June 21, 1999, injury.

3. Caimant is entitled to additional tenporary
total disability benefits for appropriate periods
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begi nni ng February 28, 2003, and continuing to a
date yet to be determ ned.

4. Respondent carrier No. 2 bears liability, as

sai d respondent was on the risk at the tinme of
claimant’s June 21, 1999, conpensable injury.
Respondent No. 2, Travelers Insurance Co., appeals to

the Full Conm ssion.

I'1. ADJUDI CATI ON

A. U nar Nerve Injury

The cl ai mant contended before the adm nistrative | aw
j udge that she sustained a conpensable injury on
February 28, 2003. On appeal, the claimnt contends that “an
event or events” occurred on February 28, 2003, causing
problens in the claimnt’s neck, shoul der, and arm above the
el bow. Ark. Code Ann. 811-9-102(4)(A) defines “conpensabl e
injury”:

(i) An accidental injury causing internal or
external physical harmto the body or accidental
injury to prosthetic appliances, including

eyegl asses, contact |enses, or hearing aids,
arising out of and in the course of enploynent and
whi ch requires nedical services or results in
disability or death. An injury is “accidental”
only if it is caused by a specific incident and is
identifiable by tine and place of occurrence;

(ii) An injury causing internal or external
physical harmto the body and arising out of and
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in the course of enploynent if it is not caused by
a specific incident or is not identifiable by tine
and place of occurrence, if the injury is:

(a) Caused by rapid repetitive notion. Carpal
tunnel syndrone is specifically categorized
as a conpensable injury falling within this
definition;
(b) A back injury which is not caused by a
specific incident or which is not
identifiable by tine and pl ace of
occurrencel[ . ]
There is a two-pronged test for interpreting whether
the claimant’s work duties were caused by rapid repetitive
nmotion: (1) the tasks nust be repetitive, and (2) the

repetitive notion nmust be rapid. See, Ml one v. Texarkana

Pub. Schs., 333 Ark. 343, 969 S.W2d 644 (1998).

A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann.
811-9-102(4) (D). The claimant’s burden of proof shall be a
preponder ance of the evidence, and for injuries falling
within the definition of conpensable injury under
subdi vision (4)(A)(ii), the resultant condition is
conpensable only if the alleged conpensable injury is the
maj or cause of the disability or need for treatnent. Ark.

Code Ann. §11-9-102(4)(E).
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In the present matter, the preponderance of evidence
does not indicate that the claimant’s probl ens beginning in
February 2003 were the result of a specific incident
identifiable by tine and place of occurrence pursuant to
Ark. Code Ann. 811-9-102(4)(A)(i). The claimant’s credible
testimony and the medical records both show that the
claimant’ s synptonms were gradual in nature and not the
result of an accidental injury. The Full Conmm ssion instead
finds that the claimant sustained a conpensable injury to
her left ulnar nerve, as the result of rapid repetitive
notion, culmnating on February 28, 2003. The cl ai mant
sust ai ned a conpensable left carpal tunnel injury in June
1999. Dr. Sinpson perforned surgery, subsequently assigned
an inpairnment rating, and pronounced maxi num nmedi cal benefit
in July 1999. The Full Comm ssion recogni zes that the
claimant’ s left armconplaints continued after she returned
to work. In January 2001, Dr. Frazier assessed “recurrent
| eft carpal tunnel syndrone.” Dr. Frazier advised the
claimant to find “less repetitive type” work.

The claimant testified that she was buil ding smal

parts for the respondent-enpl oyer on February 28, 2003. The
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Ful | Comm ssion finds fromthe claimant’s credible
description of her job duties that her work can be
characterized as rapid and repetitive. W note Dr. Frazier’s
prior description of the clainmnt’s enpl oynent duties as
“assenbly line” work. The Arkansas Court of Appeals has
previously determned, “it is a matter of conmon sense that
reasonabl e m nds woul d expect work on an assenbly line to

nove at a swift or quick pace.” See, Kildow v. Baldwi n Piano

& Organ, 58 Ark. App. 194, 948 S.wW2d 100 (1997).
Respondent No. 1, Royal, contends that any injury
sustai ned by the claimant on February 28, 2003 woul d
constitute a “recurrence” of the claimant’s June 21, 1999
conpensable injury. A recurrence is not a new injury but
nmerely another period of incapacitation resulting froma

previous injury. Atkins Nursing Honme v. Gay, 54 Ark. App

125, 923 S.W2d 897 (1996). A recurrence exists when the
second conplication is a natural and probabl e consequence of

a prior injury. Weldon v. Pierce Bros. Constr., 54 Ark. App.

344, 925 S.W2d 179 (1996). The record in the present matter
does not show that the claimant’s ul nar nerve injury, which

becane mani fest on February 28, 2003, was a recurrence of
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her 1999 carpal tunnel injury. The parties stipulated that
the clai mant sustai ned a conpensable injury on June 21,
1999, at which tinme Respondent No. 2 was “on the risk.”
Dr. Sinpson treated the claimant in 1999 for a left carpa
tunnel injury, not an ulnar nerve injury. Dr. Sinpson
pronounced maxi mum nmedi cal benefit and rel eased the cl ai mant
in July 1999. The claimant’s new i njury becane manifest on
February 28, 2003. Nerve conduction velocity studies in
March 2003 explicitly ruled out carpal tunnel syndronme as
the cause of the claimant’s synptons. Instead, this
di agnostic testing found that the claimant’s |eft ul nar
nerve was abnormal. Dr. Shahimdid not recommend additiona
treatment for the claimant’s left carpal tunnel. Instead,
Dr. Shahi mreconmmended surgery to the claimant’s left ul nar
nerve. Based on the record before the Comm ssion, we attach
m nimal weight to Dr. Asenota’s testinony that he thought
the claimant’ s 2003 synptons constituted “the sanme injury as
1999.”

I n accordance with Ark. Code Ann. 811-9-102(4) (A (ii),
the Full Comm ssion finds that the clai mant proved she

sustained a left ulnar nerve injury, causing physical harm



Hughes - F305078 22

to her body and arising out of and in the course of
enpl oynent, and whi ch was not caused by a specific incident
or identifiable by tinme and place of occurrence. W find
that the claimant’s ul nar nerve injury was caused by rapid
repetitive notion and was established by nedical evidence
supported by objective findings. The Full Comm ssion finds
that the claimnt’s conpensabl e ul nar nerve injury was the
maj or cause of her need for treatnent. W find that
Respondent No. 1, Royal, shall pronptly provide such
reasonably necessary nedical treatnent in connection with
the claimant’s conpensabl e ul nar nerve injury, including the
surgical treatnent proposed by Dr. Shahim

B. Neck

The claimant did not prove that she sustained a
conpensabl e neck injury. The Full Conm ssion has determ ned
that the claimant did not sustain an “accidental injury”
pursuant to Ark. Code Ann. 811-9-102(4)(A)(i). Ark. Code
Ann. 811-9-102(4)(A)(ii)(b)(Repl. 2002) provides that a
wor ker sustains a conpensabl e gradual onset injury if the
injury is a back injury. The applicable statute does not

menti on gradual onset injuries involving the “spine” or
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“neck.” See, Hapney v. Rheem Mg. Co., 342 Ark. 11, 25

S.W3d 411 (2000). Respondent No. 1 is not liable for any
medi cal treatnent provided in connection with the claimant’s
non- conpensabl e, degenerative cervical spine condition.

C. Tenporary Disability

The claimant’s conpensable injury was a schedul ed
injury pursuant to Ark. Code Ann. 811-9-521. An enpl oyee who
has suffered a scheduled injury is to receive tenporary
di sability conpensation during her healing period or until

she returns to work. \Weeler Constr. Co. v. Arnstrong, 73

Ark. App. 146, 41 S.W3d 822 (2001). Conpensation to an

i njured enpl oyee shall not be allowed for the first seven
(7) days’ disability resulting fromthat injury, excluding
the day of injury. Ark. Code Ann. 811-9-501(a)(1l). In the
present matter, the record does not denonstrate that the
cl ai mant has been off work for seven (7) days at any tine
foll ow ng her scheduled injury. W note the claimnt’s
credible testinmony that she had m ssed work only during
those ti nes when an appointnment for nmedical treatnment was
schedul ed. At the time of the hearing in June 2004, the

claimant testified that she was working without restrictions
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for the respondent-enpl oyer. The preponderance of evidence
before the Full Conm ssion at this tine does not denonstrate
that the claimant is entitled to tenporary total disability
conpensat i on.

Based on our de novo review of the entire record, the
Ful | Comm ssion reverses the adm nistrative | aw judge’s
finding that the claimant’s February 28, 2003 injury was a
recurrence of the claimant’s June 21, 1999 injury. The Ful
Comm ssion finds that the claimant sustai ned a conpensabl e
ul nar nerve injury which becane mani fest on February 28,
2003. Respondent No. 1, Royal, is liable for reasonably
necessary nedi cal treatnment provided in connection with the
cl ai mant’ s conpensabl e ul nar nerve injury, including the
treatment recommendations of Dr. Shahim The claimant did
not prove that she sustained a conpensabl e neck injury, and
Respondent No. 1 is not liable for any treatnent provided in
connection with the claimant’s neck or cervical spine. The
record before the Commission at this tinme does not
denonstrate that the claimant is entitled to tenporary
disability for her conpensable scheduled injury. For

prevailing on appeal to the Full Comm ssion, the claimant’s
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attorney is entitled to a fee of five hundred dollars
($500). See, Ark. Code Ann. 811-9-715(b)(2)(Repl. 2002).
IT 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conm ssi oner

Comm ssi oner Turner concurs, in part, and dissents, in part.

CONCURRI NG AND DI SSENTI NG OPI NI ON

| must respectfully concur in part and dissent in
part fromthe majority opinion. | concur in the finding that
t he cl ai mant sustai ned a conpensabl e ul nar nerve injury
whi ch becane mani fest while Respondent No. 1, Royal &
Sunal I i ance I nsurance Conpany, was “on the risk”. |, also,
concur with the mgjority’s finding that Respondent No. 1 is
Iiable for reasonably necessary nedical treatnment, to
i ncl ude prospective surgery for the clainmant’s ul nar nerve

injury. And lastly, | concur with the majority’s finding
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that the claimant to date did not prove she was entitled to
tenporary total disability conpensation. | nust dissent with
regard to the claimant’s neck injury. Upon ny de novo review
of the entire record, | find that the claimant did prove by
a preponderance of the evidence that she sustained a
conpensabl e gradual onset neck injury.

Ark. Code Ann. 811-9-102(4)(A) defines
“conpensable injury”:

(1) An accidental injury causing
internal or external physical harm
to the body or accidental injury to
prost hetic appliances, including
eyegl asses, contact |enses, or
hearing aids, arising out of and in
t he course of enploynent and which
requires nedical service or results
in disability or death. An injury
is “accidental” only if it is
caused by a specific incident and
is identifiable by time and pl ace
of occurrence,

(i) An injury causing internal or
external physical harmto the body
and arising out of and in the
course of enmploynent if it is not
identifiable by tinme and pl ace of
occurrence, if the injury is:

(a) Caused by rapid repetitive notion.
Carpal tunnel syndrone is
specifically categorized as a
conpensable injury falling within
this definition[.]
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The Arkansas Supreme Court in Malone v. Texarkana

Pub. Schs., 333 Ark. 343, 969 S.W2d 644 (1998), expl ai ned

t hat because the | egislature had not established guidelines
necessary to the determnation of what constitutes “rapid
and repetitive notion”, that determ nation is made on a
case-by-case basis. The Court provided guidance for the
Comm ssion, stating that to determne rapid repetitive
notion requires a two-pronged test: (1) the task nust be
repetitive, and (2) the repetitive notion nust be rapid.
More specifically, “as a threshold issue, the tasks nust be
repetitive, or the rapidity elenent is not reached.
Arguably, even repetitive tasks and rapid work, standing

al one, do not satisfy the definition. The repetitive tasks
nmust be conpleted rapidly.” 1d. at 350, 969 S.W2d at
647-48.

A conpensabl e i njury nmust be established by

medi cal evi dence supported by objective findings. Ark. Code
Ann. 811-9-102(4)(D). The claimant’s burden of proof shal
be a preponderance of the evidence, and for injuries under
subdivision (4)(A)(ii), the resultant condition is

conpensable only if the alleged conpensable injury is the
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maj or cause of the disability or need for treatnent. Ark.
Code Ann. 811-9-102(4)(E)

I n my opinion, the preponderance of the evidence
i ndicates that the claimnt’s problens beginning in February
2003 were not the result of a specific incident identifiable
by tinme and place of occurrence pursuant to Ark. Code Ann.
811-9-102(4)(A)(i). The claimant’s credi ble testinony and
t he nedi cal records both show that the clainmant’s synptons
were gradual in nature and not the result of an accidental

injury.

The Arkansas Suprene Court has held that

requi renents to show gradual onset back injuries do not

apply to the neck or cervical spine. Hapney v. Rheem

Manuf acturing Co., 342 Ark. 11, 26 S.W3d 777 (2000); See

Ark. Code Ann. §11-9-102(4)(A) (i).

To prove a gradual onset injury to the neck or
cervical spine under Ark. Code Ann. 811-9-102(4)(A)(ii)(a)
(Supp. 1999), a claimant nust prove, by a preponderance of
the evidence, that the injury: (1) arose out of and in the
course of enploynent; (2) caused internal or external

physi cal harmto the body requiring nedical services; (3)
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was caused by rapid repetitive notion; and (4) was the major

cause of the disability or need for treatnent. High Capacity

Prods. V. Moore, 61 Ark. App. 1, 962 S.W2d 831 (1998).

The majority found that fromthe claimnt’s
credi bl e description of her job duties that her work can be
characterized as rapid and repetitive. The majority
i ndi cated that the Arkansas Court of Appeals had previously
determned that, “it is a matter of conmmon sense that
reasonabl e m nds woul d expect work on an assenbly line to

nove at a swift or quick pace.” See, Kildow v. Baldwi n Piano

& Organ, 58 Ark. App. 194, 948 S.W2d 100(1997).

In Rodnman v. ACX Technol ogi es, Full Conm ssion

pinion filed July 8, 1999 (AWCC No. E804579), noted that
the Court of Appeals stated that we “nust consider the
positioning of the part of the body as well as the nunber of
novenents the claimnt has to undergo to determine if the

novenent is ‘rapid and repetitive.’” See, Patterson v.

Frito-lLay, Inc., 66 Ark. App. 159, 992 S.W2d 130 (1999). In

Rodman, the claimant failed to prove gradual onset cervical
injury where there was no evidence as to the position of her

neck or cervical spine during the repetitive tasks she
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performed with her upper extremties. The Comm ssion in
Rodman further found that the claimant had failed to prove
that the repetitive notion of her upper extremties were
perfornmed rapidly under the two-prong test set forth in

Mal one v. Texar kana Public School s.

The claimant testified that she was buil ding small
parts for the respondent-enpl oyer on February 28, 20083.

Q Okay. Now, briefly tell us what
t hat does, or how do you do it?

A W have two side plates. W put the
bottomplate in the jug, you take
two side plates and you tack them
in, and you' ve got two wire pads,
you put one in the front and one in
t he back. You take and you mash the
jig together, then you take the
hanmer and you beat it until you
know it’s right, and then you take
t he wel di ng machi ne and you tack
one, two, three, one on each side
and the bottomon the front and
back.

Q Conversation or testinony has been
gi ven today about one of the things
you’ ve worked on, it sounds |ike
you're saying Grise jig, is it
actually seat, s-e-a-t?

A. Yes.
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Q Does it have sonmething to do with a
seat ?

A. No, it’s a jig, and they just called
it seat rises. It’s a jig that it
sets up even with nme and I’ mtaking
apart, | put the bottomplate in, |
put the two side plates, | put the
two back wire pads in.

Q And it holds these things in place?

A Once | take and push it together up above ny
head, over ny head | push it together, then
knock it, you know, take the hammer and knock
it where the plate is even when | take it up,

then | hold it down and tack the front — |I'm
at the back and | turn it around and | tack
the front.

The Suprene Court reconsidered its decision that
gradual onset for back injuries specified in Ark. Code Ann.
811-9-102(4) (A (ii)(b) applies to injuries to the neck or
cervical spine. The Court stated that the case that it

relied upon, Newburg v. Thomas |Industries, 852 S.W2d 339

(Ky. App. 1993) was not controlling here stating:

“I'ts enpl oynent of the definition of
‘back’ used in the 1977 Guides is no

| onger recogni zed. Instead, the nore
current Guides appear to admt that
definition of ‘back’ used in the 1977
Edition and correctly enploy the term
‘spine” when dealing with a

determ nation of inpairnents.”
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The Court found that the Conmm ssion was correct in
rejecting the claimant’s argunent that she sustained a
conpensabl e back injury under Ark. Code Ann. 811-9-
102(4) (A (ii)(b). However, the Court found that the
claimant’ s neck injury was conpensabl e and that the clai nant
proved by a preponderance of the evidence that she had a
rapid repetitive notion injury pursuant to Ark. Code Ann

§11-9-102(4) (A) (ii)(a)(Supp. 1999). See, Hapney v. Rheem

Manuf acturing Co., Full Conm ssion Opinion filed

Decenber 12, 2000 (AWCC Nos. E311438 & E602464).

As stated above, the mgjority found that fromthe
claimant’ s credi bl e description of her job duties that her
wor k can be characterized as rapid and repetitive. The
claimant’s credi ble testinony indicates that she has to do
much of her work above her head. This is evidence as to the
position of her neck or cervical spine during the repetitive
tasks she performed with her upper extremties.

An MRl of the cervical spine taken on April 17,
2003 showed:

“Moder ate enl argenent of the right

| i ganmentum fl avum at the C6 | evel

producing mld to noderate cana
stenosis on the right at this level.”
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An office report by Dr. Reza Shahimfrom May 12, 2003
st at es:

“She has di sc di sease and |i ganent ous
hypertrophy at C5-6 |evel, which results
i n noderate thecal sac conpression

There is distortion of the spinal cord
on the right side at the C5-6 | evel due
to posterior facet and |iganentous
hypertrophy. | believe Ms. Hughes is
synptomatic both fromcervical cord
conpression at C5-6 and also | eft ul nar
neur opat hy at the el bow.”

The above are clearly objective evidence of an injury to the
claimant’ s neck. Dr. Reza Shahi mwas asked in his
deposi tion:

Q Do you feel like her conplaints of
pain, then, are in consequence of
both things we’re tal ki ng about
here, the cord distortion and the
ul nar probl en?

A Yes. | think her hand nunbness and
weakness is due to the ul nar
neuropat hy, but it’s hard to
di stingui sh. Her neck and shoul der
synpt ons woul d not be caused by her
ul nar neuropathy. It would have to
be com ng fromher neck. So | think
part of her synptons are due to
part of each probl em basically.
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In my opinion, the claimant has shown by a preponderance of
the evidence that her neck injury was the major cause of her
need for treatnent.

I n accordance with Ark. Code Ann. 811-9-102
(4) (A (ii), 1t is ny opinion that the clainmant proved she
sust ai ned a neck injury, causing physical harmto her body
and arising out of and in the course of enploynent, and
whi ch was not caused by a specific incident or identifiable
by tinme and place of occurrence. | find that the claimnt’s
neck injury was caused by rapid repetitive notion and was
establ i shed by medi cal evidence supported by objective
findings. | find that the claimant’s neck injury was the
maj or cause for her need for treatnent. It is my opinion,
that the claimnt proved by a preponderance of the evidence
t hat she sustained a conpensabl e neck injury, and that
Respondent No. 1, Royal, should be |iable for reasonably
necessary nedical treatnment and all other benefits due the
claimant in connection with her conpensabl e neck injury.

For the foregoing reasons, | concur in the finding
that the cl ai mant sustai ned a conpensabl e ul nar nerve injury

whi ch became mani fest while Respondent No. 1, Royal &
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Sunal I i ance I nsurance Conpany, was “on the risk”. |, also,
concur with the mgjority’s finding that Respondent No. 1 is
liable for reasonably necessary nedical treatnment, to
i ncl ude prospective surgery for the clainmant’s ul nar nerve
injury. And lastly, | concur with the magjority’s finding
that the claimant to date did not prove she was entitled to
tenporary total disability conmpensation

| nmust respectfully dissent with regard to the
claimant’ s neck injury. In ny opinion, the claimnt proved
by a preponderance of the evidence that she sustained a
conpensabl e gradual onset neck injury for which Respondents

No. 1 would be liable for appropriate benefits.

SHELBY W TURNER, Conm ssi oner



