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Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GREG d LES,
Attorney at Law, Texarkana, Arkansas.

Respondents represented by the HONOCRABLE ROBERT
MONTGOMERY, Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Affirned and
Adopt ed.

OPI Nl ON AND ORDER

Respondent s appeal an opinion and order of the
Adm ni strative Law Judge filed Cctober 26, 2004. 1In
said order, the Adm nistrative Law Judge made the
follow ng findings of fact and concl usions of |aw
1. The Arkansas Wirkers’ Conpensation
Comm ssion has jurisdiction of this
claim
2. The stipulations agreed to by the parties

are reasonabl e and are hereby accepted as
fact.
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3.

10.

The cl ai mant has proven by a
preponderance of the evidence that the
nmedi cal treatnment she received from
February 17, 2004, through June 11, 2004,
by and at the referral of Drs. Prychodko,
Hart and Akin, was reasonably necessary
in connection with the conpensabl e
injury.

The cl ai mant has proven by a

pr eponderance of the evidence that she
remai ned in her healing period until My
12, 2004.

The cl ai mant has proven by a

preponder ance of the evidence that she
was totally incapacitated from earning
wages from Decenber 16, 2003, until My
12, 2004.

The cl ai mant has therefore proven by a
preponder ance of the evidence that she
was entitled to tenporary total

di sability benefits from Decenber 16
2003, until My 12, 2004.

The cl ai mant has proven by a

preponder ance of the evidence that she
has sustai ned permanent inpairnent in the
anount of 20%to the body as a whol e.

The cl ai mant has proven by a
preponderance of the evidence that the
exi stence of her permanent inpairnment is
supported by objective and neasurabl e
physi cal fi ndings.

The cl ai mant has proven by a

pr eponder ance of the evidence that her
conpensable injury is the major cause of
her pernmanent inpairnent or disability.

The cl ai mant has therefore proven by a
preponderance of the evidence that she is
entitled to permanent partial disability
benefits in the amount of 20%to the body
as a whol e.
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11. The clainmant has failed to prove by a
preponderance of the evidence that she is
permanently totally disabl ed.

12. The claimant has proven by a
preponder ance of the evidence that she
has sustai ned wage | oss of 50% over and
above her permanent anatom cal i npairnment
of 20%

13. The respondents have controverted al
benefits sought herein.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that
the Adm nistrative Law Judge's decision is supported by
a preponderance of the credible evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Admi nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Commi ssi on.

W therefore affirmthe Cctober 26, 2004
deci sion of the Administrative Law Judge, including al
findings of fact and conclusions of |aw therein, and
adopt the opinion as the decision of the Full Comm ssion
on appeal .

Al'l accrued benefits shall be paid in a |lunp
sum w t hout discount and with interest thereon at the
| awful rate fromthe date of the Adm nistrative Law
Judge' s decision in accordance with Ark. Code Ann. 8§

11-9-809 (Repl. 2002).
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Since the claimant’s injury occurred prior to
July 1, 2001, the claimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as it
exi sted prior to the amendnents of Act 1281 of 2001.
Conpare Ark. Code Ann. 8 11-9-715(Repl. 1996) with Ark.
Code Ann. 8§ 11-9-715 (Repl. 2002). For prevailing on
this appeal before the Full Conm ssion, claimant’s
attorney is hereby awarded an additional attorney’'s fee
in the amount of $250.00 in accordance with Ark. Code
Ann. § 11-9-715(b) (Repl. 1996).

T IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority
opinion finding, in relevant part, that the clai mant was
totally incapacitated from earni ng wages from Decenber
16, 2003 through May 12, 2004, and that she is,
therefore, entitled to tenporary total disability

benefits for that period; that the nmedical treatnment she
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received from February 17, 2004 through June 11, 2004 by
and at the referral of Dr. Prychodko, Dr. Hart, and Dr.
Aki n, was reasonably necessary in connection with the
claimant’ s conpensabl e injury; and that she sustained a
per manent anat om cal inpairnent of 20%to her body as a
whol e, over which she has sustained a 50% wage | oss

di sability.

A carefully conducted de novo review of this
claimin its entirety reveals that the clai nant has
failed to prove her entitlenment to additional nedical
benefits, tenporary total disability benefits, wage |oss
benefits, and permanent physical inpairnment benefits as
descri bed above.

The clamant worked as a CNA for the respondent
enpl oyer at the time of her conpensabl e back injury of
February 8, 2000. The clainmant reportedly sustained her
injured while bathing a patient who began to seize and
had to be physically restrained. Al though the clai mant
contends that she first sought treatnent for her injury
in the emergency room the record is devoid of any
evi dence to support that contention. The nedical record
commences wWith the clainmant’s exam nation by famly
practitioner, Dr. Leon Purifoy, on February 17, 2000.
Dr. Purifoy’'s initial exam nation of the clai mant

I ncl uded x-rays which showed “m | d degenerative changes
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of the lunmbar spine” with arthritic changes seen in the
claimant’s SI joints. Dr. Purifoy diagnosed the cl ai mant
with acute L/S strain for which he prescribed

medi cations and pl aced her on light work duty. \Wen the
claimant’ s condition appeared resistant to conservative
treatnment, Dr. Purifoy ordered an MRI of the claimant’s
| umbar spine. The results of this MR, which was taken
on March 23, 2000, was normal. Therefore, Dr. Purifoy
referred the claimant to orthopedic specialist, Dr.

M chael Pappas. Dr. Pappas confirned the claimant’s
earlier diagnosis for which he continued the clainmant on
a course of conservative treatnent, including physical

t herapy and |ight work duty.

In order to rule out subline bony
abnormalities, the clainmant underwent a bone scan on
Sept enber 14, 2000. This scan revealed only “mld
arthritic changes” in the claimant’s |unbar spine, with
no evi dence of spinal pathology or significant
asynmetry. In a report dated Septenber 18, 2000, Dr.
Pappas noted that the clainmant had taken a new job that
was | ess physically demanding. In addition, Dr. Pappas
noted that the claimant’s condition was “actually slowy
inmproving.” In contrast, on Cctober 30, 2000, Dr. Pappas

commented that the clai mant had becone “quite upset”
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that her condition had not inproved. Specifically, Dr.
Pappas st at ed:

We have tried physical therapy,
point injections, as well as anti-

i nfl ammat ori es and she has not
gotten any better. She now cones
into ny office quite upset fromthe
fact that she is not getting any
better. W got MRI's as well as a
bone scan of her | ower back. The
bone scan showed mld arthritic
changes in the extremties
bilaterally with no spine pathol ogy
or significant asymetry. The MR
ordered by Dr. Purifoy on 3-23-00
was a normal MRl of the |unbar spine
and nore recently she’s had sone G
bl eeding from her anti -

i nfl ammat ories, thus, she is unable
to take these any longer. At this
point we are at a loss with regards
to her continued pain. It appears to
be nore nuscular in nature. It does
not appear to have any bony
abnormalities and/or foram nal
stenosis or |unbar stenosis causing
her pain and/or any type of acute
injury.

In addition to the above, Dr. Pappas wote
that he was referring the clainmnt for a neurosurgical
evaluation to “see if there is anything else we're
m ssing here.” Dr. Pappas added that he had advi sed the
claimant that hers was a “long ongoi ng course and that
she m ght not ever get 100% better.” He stated that the
claimant left his office in tears.

On Novenber 21, 2000, Dr. Brett Dietze

exam ned the cl ai mant and opined that her injury was
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i ndeed nuscul oskeletal in nature. Dr. Dietze stated,
“There is no neurosurgical lesion identified and she is
neurologically intact.” Dr. Dietze further stated that

t he clai mant woul d best benefit froma conservative
course of treatnment, including nmuscle relaxers and anti -
inflammatories. The claimant returned for treatment with
Dr. Pappas, who ordered a repeat MRl of the claimnt’s

| umbar spine. This test, which was conducted on February
21, 2001, showed no significant changes fromthe
previous MRI. Likewi se, an MRl taken of the claimant’s
pelvis showed norrmal hip location with no evidence of
fracture or dislocation. However, the claimnt’s pelvic
MRl revealed nmld sclerosis along the SI joint
“suggestive of previous pregnancies,” with mld
degenerative changes. In addition, this test revealed a
dernoid tunor on the claimant’s right ovary and a
fibroid tunor in her uterus. By April of 2001, the
claimant reported that “pain gel” prescribed by Dr.

Pappas had given her “significant relief,” and according
to Dr. Pappas, the clainmant was doing “significantly
better.” In August of 2001, Dr. Pappas reported that the
use of a TENS unit had provided the clai mant additi onal
relief. By Novenmber 15, 2001, Dr. Pappas stated that the

cl ai mant had undergone pel vic surgery during which her
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right ovary was renoved. This procedure reportedly did
not relieve the clainmant’s back synptons.

In the fall of 2001, Dr. Pappas referred the
claimant to a chiropractor, nanely Paul Baker. *Slow and
gradual inprovenent” in the claimnt’s condition was
noted during this tinme. On January 21, 2002, Dr. Pappas
st at ed:

| believe she is plateauing with

regards to her getting better. W

have made all the referrals with

regards to the neurosurgeons, as

wel |l as therapy. W have tried al

different nodalities and now, as a

| ast effort, we are trying a

chiropractor, who seens to be

hel pi ng sonewhat .

On April 19, 2002, Dr. Pappas opined that the
clai mant “m ght be” at maxi num nedi cal inprovenent with
regards to her | ower back. Because of her unresol ved
pai n i ssues, however, Dr. Pappas stated that the “only
other option” was to refer the claimant to a back
institute for a second opinion. On May 30, 2002, Dr.
Nayan Patel of the Texas Back Institute, diagnosed the
claimant with |unbar strain and sacroiliac dysfunction.
Suspecting sonme type of internal disc disruption in the
claimant’s | ower spine, Dr. Patel perfornmed SI and facet

injections, which reportedly failed to alleviate the

claimant’s synptons. In addition, Dr. Patel recomended
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anot her MRI, which was not approved by the respondent
carrier. In the alternative, Dr. Patel recomended that
a di scogram study of the claimant’s |unbar spine be
conduct ed.

On Novenber 18, 2002, Dr. Barry G een
eval uated the claimant for an inpairnent rating. Based
upon his review of the records, Dr. Geen stated that
the claimant had reached nmaxi mum nedi cal i nprovenent
for her injury of February 2000, and he assigned her a
5% per manent inpairnent rating to the body as a whol e.
The respondent accepted and paid this rating. Dr. Pate
di sagreed with Dr. G een' s assessnment based upon the
fact that her facet joint injections had produced no
anesthetic or therapeutic response.

On March 6, 2003, the claimant sought and was
granted a change of physician to Dr. Andrew Prychodko.
The claimant’s initial visit with Dr. Prychodko was on
March 17, 2003, at which tinme he continued the clai mant
on a course of conservative treatnent. A third M
conducted on Cctober 25, 2003, revealed nulti-level mld
bul gi ng and degenerative facet changes, w thout
herni ati on. On Novenber 6, 2003, the claimant’s
enpl oynent was term nated, and on Decenber 16, 2003, Dr.
Prychodko gave the claimant an off-work slip. The

cl ai mant was seen again on January 5, 2004 by Dr.
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Prychodko, who noted that the claimnt’s underlying
probl em appeared to be a mal position of the sacroiliac
joint. Dr. Prychodko referred the clainmant to Nat han
Tum i nson for physical therapy. Dr. Prychodko eventual ly
referred the claimant to Dr. Thomas Hart for a di scogram
to address her discogenic pain. On February 17, 2004,
the respondent controverted further nedical treatnent.
Nonet hel ess, the clainmant returned to Dr. Prychodko for
treatment, and by February 20, 2004, inprovenent in the
claimant’s sacroiliac condition was noted.

On March 25, 2004, Dr. Hart perforned a
di scogram wi t h post-di scogram CT. These studies reveal ed
annul ar tears at L4-L5 and L5-L6. The clai mant was
referred to Dr. Eric Akin for a neurosurgica
eval uation. Dr. Akin determ ned that no surgical
treatnent for the claimant’s conditi on was indicated. On
June 11, 2004, Dr. Prychodko pronounced that the
cl ai mant had reached maxi num nedi cal inprovenent and he
assigned her with a 20% pernmanent inpairment rating for
t he body as a whol e.

On August 12, 2004, the claimant underwent a
functional capacity evaluation. This test placed the
claimant in the “unable to work” category due to her

limted lifting capability and a “bal ance deficit.”
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In my opinion, the claimant has failed to
prove that the additional nedical treatnment which she
received from February 17, 2004 through June 11, 2004,
was reasonably necessary to the treatnent of her
conpensabl e injury for the follow ng reasons. First, the
claimant was provided with a conprehensive range of
medi cal treatnent for her back strain over an extended
period of tinme. The nmedical record confirnms that the
cl ai mant sustained a |unbar strain in February of 2000,
for which she received nmedical treatnent from severa
di fferent physicians in several areas of specialty.
Based upon their respective exam nations and the results
of nunerous diagnostic studies, each of these doctors
recormended a conservative course of treatnent for the
claimant’s injury. The clainmant’s conservative treatnent
was conprehensive and spanned a period of nore than four
years. That treatnent included, anong other things,
nuner ous and various mnedi cations, physical therapy,
chiropractic treatnment, special devices (i.e., TENS
unit), injections, and nultiple diagnhostic studies. Mich
to the bew | dernent of the claimant’s authorized
treati ng physicians, however, none of these treatnent
nodalities reportedly provided the claimant with
sustained relief. In a letter dated May 12, 2004, Dr.

Akin confirnmed the claimant’s origi nal diagnosis, and he
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mentioned that the clai mant appeared to have a “poor
attitude toward the possibility of becomng well.” By
that tinme, Dr. Akin, like the clainmant’s previous
treating physicians, was “at a |loss” to nmake further
treatment recommendati ons.

Second, objective nedical testing failed to
support a finding that additional nedical treatnent was
appropriate and necessary for the treatnent of the
clai mant’ s conpensabl e injury. For exanple, an MRl taken
of the claimant’s spine on February 21, 2001, showed no
significant changes fromthe MRl taken |less than two
nonths after the claimant’s injury. Likewise, a third
MRl taken in October of 2003, reveal ed only degenerative
changes in the affected area of the claimant’s spine. In
addition, a bone scan conducted in Septenber of 2000
showed no evi dence of spinal pathology or significant
asynmetry. Al though the nature of the claimant’s back
strain was perhaps “acute,” test after objective nedical
test failed to reveal that her injury was anything other
t han muscul ar in nature. Indeed, throughout the course
of the claimant’s treatnent, her diagnosis renained the
sanme. Furthernore, the record reveals that Dr. Pappas
was correct in his assunption that the claimant’s
condi tion had begun to “plateau” towards the end of

January, 2002. And, although on April 19, 2002,
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Dr. Pappas’s opinion that the claimant had reached WM
was guarded, the record of the claimnt’s chronic
synptons and nedi cal treatnent thereafter strongly
suggests that she had reached MM by that date.
Therefore, the respondent was justified in denying
addi ti onal diagnostic testing and/or nedical services
that would “not likely result in any change in the
[claimant’ s] treatnent plan.” The fact that additional
medi cal treatnent received by the claimnt, including

t he di scogram perfornmed by Dr. Hart in March of 2004,
di d not change the course of the claimnt’s mnedical
treatment supports the conclusion that the nedical
treatment the claimant received between February 17,
2004 t hrough June 11, 2004 by and at the referral of Dr.
Prychodko, Dr. Hart, and Dr. Akin, was not reasonably
necessary in connection with the clainmant’s conpensabl e
i njury.

Lastly, the claimnt has failed to prove that
the annul ar tears discovered four years after her
conpensabl e back strain were causally related to that
conpensabl e injury. In view of the extensive and
continuous nedi cal treatnent received by the clainmant,
had these tears been caused by her injury of 2000, it is
highly likely that this condition would have been found

earlier on.
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In addition to failing to prove that she is
entitled to additional nedical treatnment as descri bed
above, the claimant has failed to prove that she is
entitled to tenporary total disability benefits.

In my opinion, the claimant has failed to
prove that the underlying condition causing her
disability, nanely her back strain, had not stabilized
by at least April of 2002. The record reveal s that
not hing further in the way of treatnent hel ped inprove
the claimant’s condition after that tinme. Therefore, the
claimant has failed to prove that she renmined in her
heal i ng period for her conpensable injury after Apri
19, 2002. Furthernore, even if the claimant had proved
that she remained in her healing period after April of
2002, she has failed to prove that she was totally
i ncapacitated fromworking as a result of her
conpensabl e injury. After her injury of February 2000,
the claimant continued to work with restrictions up
until Novenmber of 2003, at which tinme she was term nated
for reasons not associated with her nedical condition.
In a report dated Cctober 31, 2003, Dr. Prychodko noted
that the claimant was able to return to work with
limtations through February 29, 2003. This continued to
be the case up until Decenber 16, 2003, at which tine

Dr. Prychodko took the claimnt off of work until March
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5, 2004. In his report of the claimant’s office visit of
Decenber 16, 2003, under “Work Status,” Dr. Prychodko
states that “enployee is unable to return to work,” but
he gives no nedical reason why. In another section of
that report, Dr. Prychodko states that “She [the
claimant] is not working, and is in the process of
regai ni ng her CNA |icense, which was wongly revoked
based on factual m srepresentations made by others.” By
February 20, 2004, Dr. Prychodko had extended the
claimant’s return to work date through April 2, 2004,
but still with no nedical justification or explanation
as to why he felt this tine should be extended.
Li kewi se, on April 15, 2004, Dr. Prychodko extended the
claimant’s of f-work status through May 27, 2005. On June
11, 2004, Dr. Prychodko placed the claimant at MM,
stating, “After several specialist consultations we are
resigned that the extent and | ocation of the nost
severely involved discs | eaves us no interventional
treat ment approaches for the discogenic pain, therefore
pl aci ng her at MM .”

The claimant testified that she was term nated
fromher job on Novenber 6, 2003, for “neglect of a
patient.” The claimant further testified that she |ost
her CNA license due to this incident, but that she is in

the process of getting that |icense back. Although the
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claimant testified that her current activities are
severely limted due to her chronic back pain, she
further testified that she would return to work as a CNA
shoul d she regain her license. The clainmant admtted
that she has not attenpted to seek enpl oynent since her
term nation of Novenber 6'". Based upon the foregoing, |
find that the claimant has failed to prove that she was
totally incapacitated fromworking during that time for
whi ch the Admi nistrative Law Judge awar ded tenporary
total disability benefits.

Finally, | find that the claimant has fail ed
to prove, however, that she has sustai ned a permanent
anatoni cal inpairment of 20%to her body as a whole, or
t hat she has sustained a 50% wage | oss over and above
this anatom cal rating.

The respondent carrier accepted and paid the
5% per manent physical inpairment assigned to the
clai mant in Novenber of 2002 by Dr. Green. Subsequently,
in June of 2004, Dr. Prychodko assigned the clai nant
with a 20% permanent inpairnment rating to the body as a
whole. In a letter concerning the claimant’s inpairnment
rating, Dr. Prychodko stated:

Ms. Herron's inpairnent is nost

closely reflected in DRE Lunbosacra

Category IV (Ch 3, P 102) given the

mul til evel spine segnent structura
conpr om se established on
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di scography. The sacro-iliac

dysfunction is not a ratable

condition under the Guides. This

results in 20% whole person

impairment.

The “multil evel spine segnment structural
conprom se” to which Dr. Prychodko refers are apparently
the annul ar tears at L4-L5 and L5-L6, and the diffuse
di sc degeneration at L6-Sl1, as were identified fromthe
di scography and CT scan of the claimant’s spine
conducted on March 25, 2004. Since | find that these
tears and/ or degeneration are not causally related to
the claimant’s injury of February 2000, | find that the
rating assigned by Dr. Prychodko is not related to the
claimant’ s conpensable injury. Even if it were so
established, a finding that | specifically do not make,
the claimant’ s inpairnment would nost closely match DRE
Lunbosacral Category Il, which allows for a 5% per manent
i mpai rment rating, and is described bel ow.

The clinical history and exam nation

findings are conpatible with a

specific injury or illness. The

findi ngs may include significant

intermttent or continuous nuscle

guardi ng that has been observed and

docunent ed by a physi ci an,

nonuni form | oss of range of notion,

..., or nonverifiable radicular

conplaints. There is no objective

sign of radicul opathy and no | oss of
structural integrity.



Herron - F213823 19

In a clinic note dated July 17, 200, Dr.
Pappas wote, “Again, this is nost |ikely nuscular in
nature since MRl was nornmal, no radiculopathy ... .” On
August 28, 2000, Dr. Pappas noted, “On exam nation she
i s neurovascularly intact, ... .” A radiology report
dated Septenber 17, 2000, states “The spine is
unremar kabl e. There is no evidence of fracture or
neopl asm” Upon his exam nation of the claimnt on
Novenber 21, 2000, Dr. Dietze found no neurol ogical or
sensory deficits. Furthernore, the claimnt’s refl exes
were normal. X-rays taken of the clainmant’s |unbar spine
taken on February 21, 2001 showed nornal alignnent. In
fact, all of the diagnostic testing and physical
exanmi nations related to the clainmant’s |unbar spine were
normal up until her discogram which was perfornmed over
four years after her injury, showed annular tears. In
addition, the record clearly indicates that the
degenerati on causing dysfunction in the claimnt’s
sacroiliac joint is nore likely than not a result of
child bearing. Therefore, the weight of the mnedical
evi dence indicates that Dr. G een’s permanent physica
i mpai rment rating of 5%to the body as a whol e provided
a nore accurate reflection of the claimant’s true
anatom cal inpairnment than the 20% i npai rnent rating

assigned by Dr. Prychodko.
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Lastly, the claimnt has failed to prove that
she is entitled to 50% wage | oss as a result of her
conpensabl e back strain of 2000.

After her conpensable injury of February 2000,
the claimant continued to work for the respondent
enpl oyer until such time as she was fired for
negl i gence. And al though the claimnt testified that her
physical activities are extrenely limted due to her
injury, she further testified that she would gl adly
return to work as a CNA upon the first opportunity to do
so. Indeed, the claimant is currently seeking to have
her CNA license reinstated towards that end. In the
meantime, the clai mant has not sought enpl oynent of any
ki nd. Al though the claimnt was placed in the “unable to
wor k” cat egory based upon the results of her functional
capacity evaluation test, the test giver, M. Stephen
Joseph, stated that the clainmant was unable to conplete
the test because of her elevated vital signs. Because
the results of this test are unreliable, they should be
given little to no weight in determining the clainmant’s
present ability to work. Furthernore, because the
claimant returned to gai nful enploynent and worked for
over three-and-half years after her injury, she is not
entitled to permanent partial disability benefits in

excess of the percentage of permanent physi cal
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i mpai rment established by a preponderance of the nedical
testi nmony and evidence, which is 5% Finally, at the
time of the claimant’ hearing, she was 49 years ol d.
Al t hough she does not hold a high school diplom, the
cl ai mant has shown by obtaining her CNA credential s that
she is capable of training. Mreover, the claimant
testified that while in high school, she, at |east,
considered herself to be intelligent. Based upon the
above and foregoing, | find that the claimnt has failed
to prove that she is entitled to permanent parti al
disability benefits in excess of her 5% anatom cal
i mpai rment, which was accepted and paid by the
respondents.

Therefore, for those reasons set forth herein,

| respectfully dissent fromthe nmgjority opinion.

KAREN H. MKI NNEY, Comm ssi oner



