BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON

CLAIM NO. F211073

RAYMOND HI CKSQON, EMPLOYEE CLAI MANT

SOQUTHERN REFRI GERATED TRANSPORT,
EMPLOYER RESPONDENT

LI BERTY MJTUAL | NSURANCE CO.,

| NSURANCE CARRI ER RESPONDENT
OPI NI ON FI LED JUNE 23, 2005

Upon revi ew before the FULL COM SSION, Little Rock,

Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE GREG G LES, Attorney
at Law, Texarkana, Arkansas.

Respondent represented by HONORABLE M KE RYBURN,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

This case conmes to us on remand fromthe Court
of Appeals. In a decision filed on March 9, 2005, the
court remanded this matter for a “full exam nation of
t he rel evant evidence” on the issue of whether claimant
incurred a conpensable hernia. The opinion further
stated that on remand the Comm ssion should not consider
Ciff Brown's testinony relating to the “report.”

Based on our de novo review of the record, we

find that claimant’s hernia is conpensable. Therefore,

we find that the decision of the Adm nistrative Law
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Judge nust be reversed and that claimant is entitled to
all reasonabl e and necessary nedi cal treatnment rel ated
to that injury in addition to tenporary total disability
benefits from Septenber 20, 2002 through Novenber 19,
2002 as set forth bel ow
. History

Cl ai mant, an ei ghteen-wheel truck driver,
testified that he was injured on Wdnesday, Septenber
18, 2002 when he was forcefully hit on the right side of
his groin by a jack handle. Cainmant was using the jack
to crank down the legs of a trailer in an effort to
di sconnect the trailer fromthe truck he drove for
respondent. Claimant testified that while using the
j ack, another driver tapped himon the shoul der and that
he “just turned [his] head to see who was tapping [hin]
on the shoulder.” Claimant testified that at the sane
time that his head was turned, a fork lift operator
drove a fork lift into the trailer causing a change of
pressure on the trailer and the jack. He testified that
this change in pressure on the trailer caused the jack
handl e to spin and strike himin the groin:

Q W’ ve tal ked about this handle.

Did it just rotate all by
itself, or do you associate the

rotation with sonething that
happened?
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A

| associate the rotation with
when he went in there with th
forklift and backed out.

e

He, being there was sonebody
operating a forklift to go
i nsi de?

The forklift operator. Yes,
sir.

Sonmebody actual ly drove up
inside the trailer?

Yes, sir.

These stilts that this jack
handl e i s connected to, why
woul d it have affected the
handl e at all just because he
drove up in there?

| wasn’t hooked to the truck.
| had ny tandens slid all the
way forward to where the back
of the trailer would match
their dock plate.

VWhat's a tandenf

That’s the tires on the
trailer. And | had themslid
all the way forward, so when
backed up the trailer would
mat ch their dock plate.

What woul d happen typically
when you woul d take this piece
of equi pnent across that dock
pl ate? What woul d happen?

It would put weight on the rear
of the trailer releasing
pressure on the front.

So it was the fact that he
drove across the dock plate
that affected the stability of
the trailer? That’'s what you
t hi nk happened?
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A That’ s what | think happened.

Q Now, you’ ve been descri bing
this handle rotating or
traveling a certain distance to
strike you. What distance are
we tal king about? ...How far do
you think it swung?

A If I had to make a guess, |I’'s
say it probably swng maybe 8,
9 inches, 10. It’'s hard to
say. It happened too fast.

Claimant testified that the jack handl e
forcefully struck him he felt inmediate pain, and that
he sat down for approximtely 15 m nutes before going to
the restroomto observe the injured area. C ai mant
testified that he observed a red spot on his groin where
the jack handle had struck him C aimnt al so gave
undi sputed testinony that he reported his injury to
Daryl, the night dispatcher, within a few hours of the
incident. Caimant testified that he had no groin pain
prior to this incident in which the jack handl e struck
him daimant also testified that he is a snoker and
that he has a snoker’s cough, but that this cough has
never caused himany pain. Cainmnt stated that
followi ng the incident, he continued to experience
escal ating pain. Wen he arrived back at the truck yard
on Friday afternoon, he testified that he went to

respondent’s insurance office to discuss his injury with

Marsha Stewart but she had already |eft for the day.
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Claimant stated that the pain becanme so severe that on
Sat urday afternoon he sought nedical treatnent because
he could not wait to discuss it with Ms. Stewart on
Monday.

Claimant went to the energency room seeking
treatnment for his injury on Saturday, Septenber 21,
2002. The energency roomnotes fromthat day state that
Claimant “felt sick to stomach, and coughed and spit up
some blood. Right groin hurts when he coughs.” The
record states that his chief conplaint is “right groin
pain” that started when he lifted “a jack on his truck.”
Cl ai mant was di agnosed with a right inguinal hernia.

The court recognized in its March 9, 2005
decision that the initial energency roomreport included
claimant’ s account of trauma to his groin:

Medi cal records were also submtted
into evidence. The typewitten

i nformati on on the energency-
department record of Septenber 21,
2002, at 6:50 p.m, indicated that
appel lant's chief conplaint was
hemoptysi s and right groin swelling.
The record provided that appell ant
was sick to his stomach and that he
coughed and spit up sone blood. The
record al so indicated that at 8:00
p.m, appellant’s “groin hurts when
he coughs.” He was taken for an x-
ray at 8:10 p.m The energency

physi cian's record showed that he
was seen at 8:20 p.m, and his chief
conpl aint was right groin pain that
started when he lifted “a jack on
his truck.”
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Cl ai mant was sent to the conpany doctor, Dr.
Kl ei nschm dt, on Monday, Septenber 23, 2002. Dr.
Kleinschm dt’s notes state: “Date of Injury 9-18-02
Trailer handle hit groin.” Dr. Kleinschm dt di agnosed
claimant with a hernia. 1In a letter dated Cctober 23,
2002, Dr. Kl einschm dt wote that clainmnt reported that
he was struck in the right groin on Septenber 18, 2002
by a trailer handle and had pain and swelling
i medi ately thereafter. Dr. Kleinschmdt further wote
that he had revi ewed t he Energency Room records and
interpreted these records to state that “he had been
coughi ng and devel oped sone pain and swelling suddenly
thereafter in his right groin” and that there was no
evi dence of blunt trauma. Dr. Kleinschmdt, therefore
concluded that the hernia was nore |likely caused by the
coughi ng than blunt trauma.

On Sept enber 25, 2002, clainmant went to Dr.
A.D. Smth upon referral by the energency roomfor an
evaluation of his hernia. Dr. Smth states in his
dictation: “M. Hi ckson has a right inguinal hernia. He
has had it about 2 weeks. He is a trucker and he says
sonme panel or sonething hit himin the groin and it has
been sore ever since. He can hardly work because of it.
He thinks that caused it, but this is a right inguinal

hernia. It is reducible. It is quite tender. It is
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possible that it has been there |onger than he thinks
and he bruised it. At any rate, it needs to be
repaired. He snokes.” On Cctober 3, 2002, clai mant
underwent a hernia repair performed by Dr. Smith

Also included in the record is a questionnaire
conpleted by Dr. Smth on Decenber 13, 2002 in which he
responded to several questions after being given a brief
history of claimant’s injury. The letter did not
mention that the energency roomreport stated that
cl ai mant conpl ained that his groin hurt when he coughed.
Dr. Smith responded that he diagnosed clainmant with a
i ngui nal hernia and that he observed swelling in the
area of the hernia. Dr. Smith al so opined, based upon
his exam nation, test results, and the facts and history
provided to himby claimnt as well as the history
provi ded on the questionnaire, that clainmant’s synptons
were the result of work-related activities. Dr. Smth
al so responded that it was reasonabl e and necessary for
claimant to remain off of work until October 28, 2002.
On Novenber 19, 2002, Dr. Smith signed a “Medical Review
Rel ease,” which was printed on respondent Southern
Refrigerated Transport’s |etterhead, releasing claimnt
to return to work without restrictions. O aimant
testified that both he and Dr. Smth were required to
sign this rel ease before respondent would return

claimant to work.
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At the hearing, respondent’s clainms manager
for risk managenent, Ciff Brown, testified that the
j ack handl e coul d not have noved in the nethod described
by claimant. M. Brown, over claimnt’s objection,
testified that he premi sed his opinion that the handl e
coul d not have swung as cl ai mant descri bed based on a
“report” that he received from anot her enpl oyee of
respondent who inspected the equi pnent cl ai mant was
using at the time of the injury. The aut hor of the
“report” was never identified and the “report” was not
subnmitted into evidence or otherwi se provided to
claimant. M. Brown also testified that he was famliar
with jack handles on trailers. He then gave his opinion
regardi ng whet her slack created in the manner descri bed
by clai mant coul d cause the jack handl e to nove:
Q So if | understand your
testimony, M. Brown, what you
just said is that if there was
sonme snmall slack created, it
woul d cause the handle to nove.
| s that what you sai d?
A What |’ m saying i s when he
rel eased the handle, if there
was some slack init, it could
fall. But as far as it
spinning, no. There will be no
spinning result fromthe
| andi ng great itself forcing.
Q And you understand that he’s
not just saying that it did it
all by itself. He' s saying
t hat sonet hi ng happened. A

gentleman driving a forklift
ran over the dock plate
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creating this inbalance in the
trailer and creating sone sl ack
and i nbal ance in the trailer
that created this. You
understand that that’s what
he’s descri bed?

A It wouldn’t do it.
You just don't think it wll
happen?

A No, sir.

You weren't there?
* % %

A No.

Q You're just disputing that it
coul d happen that way?

A: That’s correct. |’ve been in
this business for over thirty
years.

M. Brown did not testify that he had personal
knowl edge of the jack and trailer that claimnt was
working with at the tinme of the injury.

Fol l owi ng the hearing, the Adm nistrative Law
Judge issued an opinion on July 24, 2003 denying
conpensability for claimant’s hernia. The
Adm ni strative Law Judge reasoned that Dr. Smith’s
opi nion was not entitled to wei ght because he had not
been informed that claimant had been coughi ng up bl ood
as stated in the enmergency roomreport. The
Adm ni strative Law Judge instead found Dr.

Kl ei nschm dt’ s opinion to be nore credi bl e because his

opi nion “denonstrated a greater know edge of all the
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facts surrounding the claimnt’s conplaints and need for

medi cal treatnent.” The Adm nistrative Law Judge al so

relied on the “report” described in Ciff Brown’s
testinmony. C aimant appeal ed and the Full Conm ssion
affirmed and adopted that opinion on June 16, 2004. On
claimant’ s appeal to the Court of Appeals, the court
rejected the Conm ssion’s reasoning and reversed and
remanded in an opinion dated March 9, 2005. The court
held that the “report” referenced in Ciff Brown’s
testi mony shoul d not be considered and that the

Commi ssion failed to consider relevant evidence
supporting conpensability:

We concl ude that the Comm ssion
erred in translating the evidence
presented into findings of fact.

Dr. Kleinschm dt’s assessnent was
based in part on his reading of the
ener gency-departnent record. He
stated in his letter that, based on
the report, appellant’s conpl aint
was that “he had been coughi ng and
devel oped sone pain and swelling
suddenly thereafter in his right
groin.” The record, however, only
stated that appellant’s chief
conplaints were henoptysis and ri ght
groin swelling, that appellant
“coughed and spit up sone bl ood,”
and that his “groin hurts when he
coughs.” The doctor’s assessnent of
the record does not conport to the
statenents contained in the record.
The Conmission’s reliance on the
doctor’s statenment led to the

Comm ssion’s m stranslation of the
record into findings of fact on
causation. Further, while the
record al so indicated that he had
right groin pain that started when
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he lifted “a jack on his truck,” the
Comm ssion stated that appellant
“never provided the energency room
personnel with a history of being
struck in the groin by the jack
handl e.” W conclude that the

Comm ssion also erred in translating
this evidence into findings of fact.

We al so note other errors nade by
the Comm ssion in translating
evidence into findings of fact. The
Comm ssi on concl uded that the order
of the conmplaints listed on the
record translated into the priority
pl aced on the conpl aints by

appel lant. Absent an indication of
the priority of the conplaints by

t he energency-departnent physician
and docunented on the face of the
record, the Comm ssion can only read
the record inits entirety, and to
do otherwise is to assune facts not
found in the record. However, to
the extent that appellant’s
reporting of his synptons is

rel evant, the Comm ssion’s findings
do not consider the statenent found
on the first line of the record
listing appellant’s chief conplaints
as henoptysis and right groin
swel |'i ng.

Furt her, the energency-depart nent
records from Wadl ey Regi onal Medica
Center establish appellant’s chief
conplaints as henoptysis and right
groin swelling. Dr. Smth' s records
dat ed Septenber 25, 2002, establish
that the energency physician
referred appellant to himfor repair
of his hernia. Dr. Smith's nane is
handwritten on the first page of the
Wadl ey Regional Medical Center’s
ener gency-departnent record. The
medi cal records further establish
that Dr. Smith repaired the hernia
at Wadl ey Regi onal Medical Center.
Consi dering the anmount of
docunent ati on contained in
appel l ant’ s nedi cal records
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mai nt ai ned at \WAdl ey Regi onal

Medi cal Center, it is speculation
for the Conm ssion to opine that Dr.
Smth was unaware of appellant’s
coughing. Further, while the

Comm ssi on apparently consi dered Dr.
Smith's statenent, “lIt is possible
that it has been there | onger than
he thinks and he bruised it,” the
Comm ssi on does not consider, as Dr.
Smth's later opinion inplied
through his finding that appellant’s
synptons were the result of his
work-rel ated activities, that the
hernia was of recent origin. Thus,
we remand to the Comm ssion for its
full exam nation of the rel evant

evi dence. See Tucker v. Roberts-
McNutt, Inc., supra.

* k%

In keeping with the best

ascertai nment of the rights of the

parties, the Comm ssion, in

exam ning the rel evant evi dence on

remand, should not consider Brown’s

testinmony relating to the report.

On remand, we find that C aimant has proven by
a preponderance of the evidence that he sustained a
conpensabl e hernia and is entitled to reasonabl e and
necessary nedical treatnent and tenporary tota
di sability benefits.

1. Adjudication

A. Compensability

Pursuant to Ark. Code Ann. 8 11-9-523(a), a
hernia is conpensable when the followi ng factors are
shown to the Comm ssion’s satisfaction:

(1) that the occurrence of the
hernia i medi ately foll owed as
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the result of sudden effort,
severe strain, or the
application of force directly
to the abdonm nal wall;

(2) that there was severe pain in
t he hernial region;

(3) that the pain caused the
enpl oyee to cease work
i medi at el y;

(4) that notice of the occurrence
was given to the enpl oyer
within forty-eight (48) hours
thereafter; and,

(5) that the physical distress

follow ng the occurrence of the
hernia was such as to require
the attendance of a |licensed
physician wthin seventy-two
(72) hours after the
occurrence.

We find that clainmant incurred a conpensabl e
hernia as a result of a sudden force to his abdom nal
wall created fromthe jack handle. O ainmant credibly
testified that he had severe pain imediately thereafter
that caused himto sit and cease work for about 15
m nutes before going to the restroomto observe a red
spot where the jack handl e had struck him d ai mant
gave undi sputed testinony that he infornmed the
di spatcher within a few hours of the incident. W also
find that claimant credibly testified that the pain in
the area of the hernia intensified such that nedical

treatnment was required within 72 hours.
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W recognize that Dr. Kleinschm dt opined that
t he hernia was caused by coughing. However, we find
that Dr. Kleinschm dt msinterpreted significant facts
in the record when forming his opinion. Specifically,
Dr. Kleinschmdt msinterpreted the nedical record when
he concl uded that C ai mant “had been coughi ng and
devel oped sone pain and swelling suddenly thereafter in
his right groin.” The energency roomreport, however,
only states that “right groin hurts when he coughs.” At
nost, the energency roomrecords only show that clai mant
experienced pai n when coughi ng, not that coughi ng caused
the infjury. W find that clainmant provided a history to
energency room personnel of experiencing abdoni nal pain
after being struck in the groin by the jack handl e.

When we consider the description of claimant’s injury
and synptons in the medical record, Dr. Smth’s
observations and clainmant’s credible testinony, we find
that Dr. Smith’s opinion that the hernia was caused by
claimant’s work-related activities is entitled to nore
wei ght and that Dr. Kleinschmdt’s opinion is not
reliable.

W al so note that respondents argue that the
jack handl e struck claimant in the leg, not in the
groin. W find that the preponderance of the evidence
shows that claimant suffered a hernia on the right side

of the groin after being struck there by the jack
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handl e. The nedi cal records consistently note that

cl ai mant experienced right groin pain after being struck
there by the jack. Additionally, clainmant consistently
testified that he only turned his head to see who tapped
hi m on the shoul der and that he did not turn his body.
Therefore, we find that the preponderance of the

evi dence establishes that the jack handl e struck
claimant in the groin.

Respondents also rely on diff Brown’s
testinmony to argue that the jack handl e could not have
noved as cl ai mant described. W find that M. Brown’s
testinmony fails to effectively refute claimnt’s
credible testinony. M. Brown first testified that
slack can be created that would result in novenent of
t he handl e and then on cross exam nation stated that it
woul d not cause nmovement. Clainmant testified that the
sl ack, which was caused by the change in pressure on the
trailer when the forklift rolled into the bed of the
trailer, ultimtely caused the handle to nove no nore
t han one revol ution before hitting claimant. M. Brown
di d not have personal know edge of the jack handl e and
trailer involved in the injury in question. W find that
his testinony is not persuasive and does not discredit
claimant’ s account of the injury.

In sum we find that a preponderance of the

evi dence supports a finding that claimnt incurred a
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conpensabl e hernia in course and scope of his

enpl oyment. Accordingly, we reverse the opinion of the
Adm ni strative Law Judge denying benefits for this

i njury.

B. Tenporary Total Disability

We also find that claimant is entitled to
tenporary total disability benefits from Septenber 20,
2002 t hrough Novenber 19, 2002. Tenporary tota
di sability for unscheduled injuries is that period
within the healing period in which claimnt suffers a

total incapacity to earn wages. Ark. State Hi ghway &

Transportation Dept. v. Breshears, 272 Ark. 244, 613

S.W2d 392 (1981). The healing period ends when the
under |l ying condition causing the disability has becone
stable and nothing further in the way of treatnment wl|

i nprove that condition. Md Butcher, Inc. v. Parker, 4

Ark. App. 124, 628 S.W2d 582 (1982).

Cl ai mant | ast worked on Friday, Septenber 20,
2002 before seeking nedical treatnment the foll ow ng day.
Dr. Smth verified in correspondence dated Decenber 13,
2002, that it was reasonabl e and necessary for clainant
to remain off of work until October 28, 2002. Dr. Smith
al so signed a docunment entitled “Medical Review
Rel ease,” which was printed on respondent Southern
Refrigerated Transport’s |etterhead, releasing claimnt

to return to work without restrictions on Novenber 19,
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2002. dainmant gave undi sputed testinony that
respondent required both he and Dr. Snmith to sign this
docunent before he could return to work.

W find that Dr. Smth's rel ease dated
Novenber 19, 2002 establishes that claimant’s healing
peri od ended that day. W find that clai mant was
totally incapacitated from earni ng wages from Sept enber
20, 2002, the last day that he worked before seeking
nmedi cal treatnent, until Novenber 19, 2002.

I n conclusion, for the reasons set out above,
we find that clainmant incurred a conpensabl e hernia
injury on Septenber 18, 2002, that respondents are
responsi ble for all reasonabl e and necessary nedi cal
treatnment related to the injury and that he is entitled
to tenporary total disability benefits from Septenber
20, 2002 through Novenber 19, 2002. Accordingly, the
Adm ni strative Law Judge’ s decision is reversed.

Al'l accrued benefits shall be paid in a |lunp
sum w t hout di scount and with interest thereon at the
| awful rate fromthe date of the Adm nistrative Law
Judge’ s decision in accordance with Ark. Code Ann. § 11-
9-809 (Repl. 2002).

Since claimant’s injury occurred after July 1,
2001, claimant’s attorney’'s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by
Act 1281 of 2001. Conpare Ark. Code Ann. § 11-9-
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715(Repl . 1996) with Ark. Code Ann. § 11-9-715 (Repl.
2002). For prevailing on this appeal before the Ful
Comm ssion, claimant’s attorney is hereby awarded an
additional attorney’'s fee in the anbunt of $500.00 in
accordance with Ark. Code Ann. 8§ 11-9-715(b) (Repl
2002) .

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Comm ssi oner

Speci al Conm ssioner W1 son dissents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opinion finding that the claimnt proved by a
preponderance of the evidence that he sustained a
conpensable injury in the formof a hernia. Based upon
my review of the evidence in light of the Court of
Appeal s remand, | find that the claimant still cannot
prove by a preponderance of the evidence that he
sust ai ned a conpensabl e i njury.

In ny opinion, a review of the evidence
denonstrates that the clainmant cannot prove that he

sustai ned a conpensabl e hernia. The nmechanics of the



H ckson - F211073 19
injury as related by the clai mant are not consi stent
with the evidence in the record. diff Brown, the safety
manager for the respondent enployer testified that he
was famliar with the way a handle on a trailer works.
He stated that the weight in the trailer does not nake
the handle nove. It was the claimant’s testinony that
the forklift drove into the trailer and made the handl e
swi ng around. M. Brown indicated that the handle to
jack down a dolly on a trailer is geared so that the
handl e has to nove many tines for the trailer to nove
very much at all. The reverse is also true. If there was
pressure fromthe trailer on the handle, that neans that
if the forklift caused the dolly to nove at all it would
have swung the handle wildly. M. Brown specifically
testified regarding his know edge in general to the jack
handl es.
A. [ M. Brown] Ckay, the | anding
gear thenselves, yes. But the
crank systemthat |1’ mtalking
about is all but an
i ndependent. It’s just a gear
that drives it up and down. And
it locks into position wherever
you stop at because the
strength and the weight of the
gear.
Q [M. Ryburn] So if the handle
was at the top when you
stopped, it is going to stay at
the top of its arc?
A That’s correct. Unless like |

said sone small slack. If there
woul d be snmall slack, but that
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woul d be it. But there’'s
nothing as far as the trailer
itsel f causing novenent. In
other words, if you stopped it
here and there was a slack in
the gear, it may roll back a

gear, but that's all its going
to do.

Q Isn’t it such that you nove
that handle. . . . Isn't it

geared so that when you nove

t hat handl e you have to nove it
a lot of tinmes around for that
trailer to nove at all?

A Yes, sir, that’s why | say it’s
a dual speed.

Q So it would be a reverse
situation for the gears to nmake
that handl e nove. The handle to
make the gears to nove?
A The handl e to nake the gears
nove. |’ ve never seen the gears
make the handl e nove.
According to the claimnt, the jack handl e only noved
one revolution. The claimnt stated that he was using
the handle to jack the dolly down when soneone tapped
hi mon the shoulder. He said that he turned around to
| ook at who tapped himand at the sane tinme the handle
swing and hit himon the | eg. However, it appears that
the claimant woul d have had to be standing with the
handl e in between his legs for it to hit himin the |eg.
If he was standing with the handle in between his | egs,

he could not have noved the handle at all. In ny

opi nion, the claimant’s history of how the alleged
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injury took place is suspect at best and | find that the
claimant is not a credible witness. | give nore wei ght
to the testinony of M. Brown and find that the
claimant’s injury could not have occurred in the manner
the claimant said. Questions concerning the credibility
of witnesses and the weight to be given to their
testinmony are within the exclusive province of the

Commi ssion. White v. Geqgg Agricultural Ent., 72 Ark.

App 309, 37 S.W3d 649 (2001). Wen there are
contradictions in the evidence, it is within the

Comm ssion’s province to reconcile conflicting evidence
and to determne the true facts. 1d. The Conm ssion is
not required to believe the testinony of the claimnt or
any other wtness, but may accept and translate into
findings of fact only those portions of the testinony
that it deens worthy of belief. Id. The Court of
Appeal s, in their remand order, specifically adnoni shed
the Comm ssion fromresorting to speculation. In ny
opinion, it requires conjecture and speculation to
believe the incident occurred in the manner the cl ai mant
testified. Conjecture and specul ation, even if

pl ausi bl e, cannot take the place of proof. Ark. Dept. of

Correction v. dover, 35 Ark. App. 32, 812 S.W2d 692

(1991). Dena Construction Co. v. Herndon, 264 Ark. 791,

575 S.W2d 155 (1979). Arkansas Methodi st Hospital v.

Adans, 43 Ark. App. 1, 858 S.W2d 125 (1993).
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The hernia statute requires that there nust be
an i medi ate force or sudden effort or strain directly
to the abdom nal wall. According to the claimnt’s
testinmony, there was no force, sudden effort, or severe
strain to the claimnt’s abdom nal wall, but the force
of the handle hit the claimant in the leg. In ny
opinion, without the force to the abdom nal wall, the
cl ai mant cannot neet the requirenents of a conpensabl e
her ni a.

Furthernore, the nedical evidence sinply does
not support a finding that the clainmant sustained a
conpensabl e injury. The record is void of any nedi cal
evi dence that contains any notation of a scrape, bruise,
swel l'ing, redness or any indication that would |ikely
result froma blow such as the one described by the
claimant. The clainmant testified that the bl ow was such
that he had sit down and recuperate for a while.
However, there was no bruising or swelling. The clai mant
testified that there was sone redness, but the redness
was not detected by any doctor.

When Dr. Smith first exam ned the claimant he
guestioned the claimant’s history of how the hernia
occurred. Dr. Smth noted, “He thinks that caused it,
but this is a right inguinal hernia. It is reducible. It
Is quite tender. It is possible that it has been there

| onger than he thinks and he bruised it.”
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Sinmply put, | cannot find that the evidence
supports a finding that the clai mant sustai ned a
conpensabl e hernia. Therefore, | must respectfully

di ssent fromthe majority opinion.

M KE W LSON, Special Conmm ssioner



