BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAI M NOS. F106809 and F103210

CHARLENE HENDERSON,
EMPLOYEE CLAI MANT

LENNOX | NDUSTRI ES, | NC.,
EMPLOYER RESPONDENT

AVERI CAN MOTORI STS | NSURANCE CO.
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED MAY 6, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE SHEI LA CAMPBELL
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE BETTY DEMORY
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned in part and
reversed in part.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s

opinion filed June 23, 2004. The adm nistrative |aw judge
found that the respondents were |liable for nedical treatnent
provided by Dr. P.B. Sinpson beginning in Decenber 2003.
The adm nistrative | aw judge found that the clai mant proved
she was entitled to tenporary total disability conpensation
from Oct ober 14, 2003 to March 8, 2004. After review ng the
entire record de novo, the Full Conm ssion reverses the

adm nistrative law judge's finding that the respondents were
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| iable for nedical treatnent provided by Dr. Sinpson. The
Ful | Commi ssion finds that Dr. Sinpson’s treatnent begi nning
i n Decenber 2003 and foll ow ng was unaut horized and not the
responsibility of the respondent-enployer. The Ful
Commi ssion affirns the adm nistrative | aw judge's finding
that the claimant proved she was entitled to tenmporary tota
di sability conpensation from Qct ober 14, 2003 until March 8,
2004. We therefore reverse in part and affirmin part the
deci sion of the adm nistrative |aw judge.
. H STORY

The parties stipulated that Charl ene Henderson, age 37,
sustai ned a conpensabl e back injury on August 16, 2000. M.
Henderson testified that while setting down a fan, “a pain
fromthe left side of nmy back cane up down to ny legs.” The
cl ai mant signed a Form AR-N, Enployee’s Notice OF Injury, on
August 31, 2000. The parties stipulated that the clai mant
sust ai ned a conpensabl e carpal tunnel syndrome injury on or
about Cctober 9, 2000, and the claimant signed another Form
AR-N on Cctober 9, 2000.

Dr. Noble B. Daniel informed Dr. John L. WIson on
Oct ober 30, 2000, “Her disconfort is principally in the left

paravertebral area in and around the S-1 joint region....X
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rays reveal a mld scoliosis and a little flattening of the
| ordotic curve.” Dr. WIlson treated the clai mant
conservatively. The clainmant testified that Dr. WI son
“didn’t do anything,” so “l went to P.B. Sinpson, the
doctor, to get sonme type of help on ny back. You know, to
treat ne on ny back, to find out what was going on. Wrkman
Conp denied it.”
An MRl of the lunmbar spine was taken on March 30, 2001:
The L4-5 level is abnornmal. There is disc
desiccation in keeping with disc degeneration.
There is a focal left sided disc herniation at L4-
5. This does narrow the neural foranen and
extends into the lateral recess on the left.
This could be producing both a left L4 and L5
radi cul opathy and clinical correlation is
requested on this.
The remai ning lunbar disc | evels are unrenmarkabl e
I n appearance with no disc herniation or
pr ot rusi on.
The inpression was “Di sc desiccation L4-5. Left sided
di sc herniation extending to the neural foranen and the |eft
| ateral recess. Oherwi se normal MRl of the |unbar spine.”
The record indicates that Dr. Mchael M More
performed a right carpal tunnel release on or about Apri
11, 2001, and he assigned a 10% inpairnment to the claimant’s

ri ght hand on August 29, 2001. The parties stipulated that
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t he respondents accepted a 10% pernanent inpairnent rating
to the claimant’s right wist.

A Change of Physician Order was entered by Pat Capps
Hannah on January 8, 2002:

A change of physician is hereby approved by the
Arkansas Workers’ Conpensati on Comm ssion for
Charl ene Henderson to change from Dr. M chael
Moore to Dr. Andrew Markiewitz at the Center for
Hand & Upper Extremty Surgery, UAMS ... An
appoi nt mrent has been schedul ed for the clai mant at
9:00 a.m on Friday, February 1, 2002.

Thi s approval of a change of physician represents
claimant’ s one tinme only change of physician
pursuant to Act 1167, Sec. 1(a)(3)(A)(ii) of 1999,
effective July 30, 1999....

A pre-hearing order was filed on Septenber 30, 2002.
The parties agreed to litigate the issues of whether the
claimant was entitled to nedical benefits, and whether the
claimant was entitled to tenporary total disability
conpensation from March 5, 2001 to a date to be determ ned.
A hearing before the Conm ssion was hel d on Decenber 4,
2002. The follow ng discussion took place:
MS. CAMPBELL: W requested a change of physicians
and the change of physicians was granted, except
it was only granted for the wist, as opposed to
the wist and the back. So we're asking that if
you determne that she is entitled to treatnent
for her back, then that you would grant us a

change of physicians to sonmebody who woul d treat
it....
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M5. DEMORY: It went to Pat Capps Hannah and she
i ssued a Change O Physician Order January 8,
2002.

JUDGE CURDIE: Was it requested for the back?

MS. CAMPBELL: It was requested for both the back
and the hand....

JUDGE CURDI E: What do the respondents have to say
about that?

V5. DEMORY: Well, | guess, Nunber 1, we would say
that she petitioned the Comm ssion appropriately
and the Conmm ssion did not grant her, Pat Capps
Hannah’s office did not grant her a change of
physician, so | guess it would be our position
that additional treatnent is not reasonable and
necessary. ...

JUDGE CURDI E: Does respondent agree that she
hasn’t had the one tinme change?

MS. DEMORY: | guess technically for her back she
has not, but she did receive a change of physician
per the order of Pat Capps Hannah, which we
conplied with and paid for her visit to Dr.
Mar ki ewi t z and she has not requested to go back to
see him...He s an orthopedic specialist that he
only treats, | understand, hands and upper
extremties....

JUDGE CURDI E: Does she have sonebody she wants to
go see, as far as the back doctor?

M5. CAMPBELL: Well, your honor, when she went over
to UAMS | thought they were going to make what ever
referrals needed to be nmade in the change. But
since the only thing they would work on was the
hands, then we’ ve never got the one tinme change -

JUDGE CURDI E: For the back....I'|l make that part
of the opinion, that she’'s entitled to a one tine
change and a visit, and unless you have sonebody
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that you want her to go see, |’'I|l pick sonebody.

MS. DEMORY: That woul d be respondents’ position.
W woul d request that you sel ect.

The clainmant testified at the Decenber 4, 2002 hearing
t hat her physical condition had worsened. Judge Curdie
stated at the conclusion of the hearing, “I’Il go ahead and
i ssue an order concerning the change of physician and the
sel ected physician that |1’ve nade for the back. Change of
Physician. And that will allow her to have a change to a
doctor of her choosing, and since she didn’'t have anybody
specific I’'Il nake a choice, and then she can go and visit
t hat doctor one tinme and |I'I|l ask that doctor to wite a
report, you and the respondents’ attorney can talk and if
their position is that it’'s not related, or whatever it is,
we' || address that l|ater.”

In an Order entered Decenber 4, 2002, Judge Curdie
granted the claimant “a one tine change of physicians to Dr.
JimJ. Moore, neurosurgeon, Doctor’s Building, 500 S.
University, Little Rock, Arkansas. The clainmant is also
entitled to have respondents pay for a first visit to Dr.
Jim Mbore, and any di agnostic testing which he may determ ne
I's reasonably necessary to determ ned clainmant’s current

condition....The cost for the visit and testing shall be
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bourne (sic) by respondents....” Judge Curdie entered a

simlar Arended Order regardi ng change of physician on

January 7, 2003.

Dr.

JimJ. Moore saw the claimant on January 14, 2003:

The patient does not appear in any acute distress
al t hough she conpl ai ns of constant pain in the
left lower extremty....

The patient has signs that woul d be consi stent
with a disk conpression at the L4 nerve root |evel
and a lesion at L4/5 could account for this.

think the patient mght be a candidate for an

epi dural steroid but clearance cardiologically
woul d be appropriate to obtain before pursuing.

In the interimI| amgiving her sonme Neurontin to
see if this will offer her any resolution as far
as her nerve pain is concerned. | am hopeful that
a surgical recommendation will not be necessary to
consi der.

Dr. Mbore diagnosed “Lunbar HNP.”

An MRl of the lunbar spine was taken on January 31,

2003, with the foll ow ng inpression:

1. AT THE L4-5 LEVEL, THERE IS A LEFT PARACENTRAL
DI SC HERNI ATI ON EXTENDI NG TO THE LATERAL ASPECT,

DI SPLACI NG THE LEFT L4 NERVE ROOT AND | MPI NG NG ON
THE LEFT L5 NERVE ROOT. THERE | S ASSOCI ATED LEFT
NEURAL FORAMEN NARROW NG

2. AT THE L5-S1 LEVEL, THERE |S A LEFT LATERAL
HERNI ATED DI SC, WHICH | S TOUCH NG THE LEFT L5
NERVE ROOT AND | MPI NG NG ON THE LEFT S1 NERVE ROOT
CAUSI NG NEURAL FORAMEN NARROW NG.

On or about April 2, 2003, Dr. Moore diagnosed “1

Lunmbar

HNP L4/5 left. 2. Sacroiliac trigger.” Dr. More
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continued to treat the clainmant conservatively. The
claimant testified that Dr. Mbore adnmi nistered an injection;

however, “the shot was supposed to nake ne better, you know,

but what it did, it nmade nme worse. |t made ne hurt nore and
made ny | egs just weaker. | had got to where | couldn’'t
hardly wal k....l had to have a cane to help ne walk. | was

just dragging real bad. The pain was so severe | just
couldn’t do anything.”

The claimant testified that she began receiving
tenporary total disability conmpensation on April 15, 20083.

Dr. John L. Gustavus wote on or about April 30, 2003,
“This patient has a herniated disc, which, according to the
patient, resulted froman injury to her back August of 2000,
lifting heavy objects at work. An MRl of her back done on
January 31, 2003 at UAMS docunents a | arge herniated disc
I npinging on 2 nerve roots. This is very definitely causing
her some back pain. She should not be required to lift
anything larger than 5l bs. at work. And | recommend an
ort hopedi c surgeon consult for necessary surgery to repair
t he disc.”

Dr. Moore assigned the claimant a 15% permanent partia

I mpai rrent rating on June 25, 2003.
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The first treatnent of record fromDr. P.B. Sinpson,
Jr. occurred on August 29, 2003:

Ms. Henderson is seen in nmy office in
consultation today at the request of Dr. QGustavus,
who obtai ned an MRl of her lunbar area at UAMS on
1/31/03 and referred her to ne for eval uation.
This lady hurt her back while working at Lennox

| ndustries about three years ago. She states she
had been doing sonme |ifting, but specifically bent
over to put down a fan, and had pain in her back
and noticed sone pain into both | egs now. ... She
conplains mainly of pain in her back and pain
towards her left hip and left leg, but also to the
right....

| have reviewed sone pictures, but not the actua
films, done at the University Hospital on 1/31/03.
These show that she has a fairly significantly

| arge disk at L4-5 on the left side. | want her
to bring ne the filns. | wll see her back.

Whet her this is the cause of her pain or not
remains to be seen, but she has what | ooks |ike an
abnormal study with her MRI....

Dr. Sinpson’s inpression was “rule out HNP at L4-5 on
the left side.” Dr. Sinpson noted that the clai mant was off

wor k.
Dr. Moore reported on Septenber 3, 2003:

| have today reviewed the patient’s two MRI'’s with
Dr. Zatorek, one of the neuroradiol ogists at
Radi ol ogy Associates. The initial study certainly
does show evi dence of the disk herniation at the
L4/5 level but only at this level. | have revi ened
also with Dr. Zatorek the second MRl done at UAMC
and this does show evi dence of a diskal conponent
at the L5/S level as well as the L4/5 level. This
woul d appear to be an interval change that was not
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present on the initial study and, therefore, it
woul d be ny opinion that this would be a new
finding and thus woul d not be rel ated necessarily
to the industrial injury.
Dr. Sinpson stated on Septenber 24, 2003, “lI have
| ooked at her films. They are really hard to deci pher.
They are of poor quality. | amgoing to arrange for her to
have another MRI. | amnot going to make a decision on the
basis of the fairly poor study that she had at the
University.” Dr. Sinpson planned to obtain another | unbar
MRI .
The claimant testified that the respondents ceased
payi ng tenporary total disability on October 13, 2003.
An MRl of the lunbar spine wthout contrast was taken
on Cctober 15, 2003:
No bony abnormality is seen. Alignnent is norna
and di sk spaces are mai ntained. Di sk desiccation
is seen at L4-L5. There is also a left lateral
to foram nal disk protrusion at L4-L5. This
di spl aces the left L4 exiting nerve root. The
right neural foramen is unremarkable. No other
di sk abnormality is seen. The thecal sac is
normal in appearance. Oher neural foram na are
unremar kable. No other abnornality is seen.
The inpression was “Left lateral to foram nal disk
protrusion at L4-L5.”
Dr. Sinpson reported on Cctober 17, 2003, “If she has

anything at all, it is at L4-5, and one can see this well on
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the sagittal T2 weighted filns....l have explained to Ms.
Henderson that is she is conplaining only of |eft-sided

radi cul ar pain then | woul d consider exploring her at L4-5,
and if she truly has a ruptured disk, renoving this to see
if I can relieve her synptons. However, she has stated
today that she does not think she is nentally able to
undergo any operative intervention. It feels Iike she is
under a good bit of enotional stress. She also has val vul ar
heart di sease, and does not want to undergo surgica
intervention at this tinme. This, therefore, nmakes ny
decision fairly easy: | will do nothing, and see her back on
an as-needed basis.”

Dr. Sinpson noted on Decenber 8, 2003, “She is going to
have surgery on 12/16/03 and will continue to remain off of
work for an undeterm ned length of tinme pending recovery
fromsurgery.” Dr. Sinpson perfornmed a “l unbar
hem | am notony L4-5 left side with excision of herniated
nucl eus pul posus,” and provided a di scharge sunmary on
Decenber 17, 2003:

This 35 year old African Anerican female cane in
conplaining of pain in her back going down into
her left foot and left toe. She had been worked
up and had an MRl on January 31, 2003. She

continued to have pain in her back. She had a
further study here, which showed, in ny
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estimation, she had a herniated disk at L4-5 on
the left side. She did not think that she
coul d get by w thout surgical intervention and
continued to have radi cular pain down into her
left leg....

This | ady underwent a |unbar hem | am notony at L4-
5 onthe left side. At the tine of surgery, she
was i ndeed found to have a very | arge subcapsul ar
extrusion of disk material right under the takeoff
of the L5 nerve root. Postoperatively, she has

done well. Her leg is not hurting her. She has
excellent strength in all rnuscle functions of the
left foot....

Dr. Sinpson’s final diagnosis was “herniated nucl eus
pul posus at L4-5 on the right side.” The claimant testified
t hat her group health insurance paid for Dr. Sinpson’s
treat nent.

A pre-hearing order was filed on January 21, 2004. The
cl ai mant contended that “her back remai ned synptomatic and
she returned to Dr. P.B. Sinpson who perforned surgery.”

The cl ai mant contended that she was entitled to reasonably
necessary nedical treatnent, and tenporary total disability
conpensation from Cctober 13, 2003 until March 8, 2004. The
respondents contended that treatment fromDr. Sinpson was
not authorized, and “they are not liable for any expenses.”
The respondents alternately contended that Dr. Sinpson’s

treatment was not reasonably necessary.
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The parties agreed to litigate the issues of
“Aut hori zation of Dr. P.B. Sinpson; nedical expenses
additional tenporary total disability benefits;
controversion and attorney’s fees.”
Dr. Sinpson reported on February 2, 2004:
M's. Henderson was seen in ny office today. She
has reached maxi num nmedi cal benefits and has been
rel eased fromny care. She may return to work on
February 3, 2004 with the restriction of lifting
no nore than 20 | bs for the next 7 weeks....
Hearing before the Comm ssion was held on March 26,
2004. The claimant testified on direct:

Q And what, if anything, did you notice about
your synptons after your surgery to your back?

A. | feel a whole Iot better. |1’mable to work
now.
Q And are you still having to drag your |eg?

A. No, ma’am | walk fine.
Q And you returned to work on March 8, 20047
A Yes, ma’am
The adm nistrative | aw judge found, in pertinent part:

2. The claimant was granted a change of physician
to Dr. JimMore in an order filed Decenber 4,
2002. In 2003, Dr. Moore began treating the

cl ai mant’ s back at another |evel, L5-S1, and

opi ned that this condition was unrelated to the
conpensabl e injury. Respondents stopped the
claimant’ s benefits on October 13, 2003.
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3. The claimant filed a prehearing questionnaire
on Decenber 9, 2003 with the Conm ssion requesting
paynent of surgery as recommended by Dr. P.B.

Si npson. She renmi ned synptonmatic, and on
Decenber 16, 2003, Dr. P.B. Sinpson perforned
surgery on the claimnt for a herniated disc at
L4-L5 which inproved her synptons. The cl ai nant
returned to work on March 8, 2004.

4. The claimant did not obtain perm ssion from
either the insurance carrier or the Comm ssion
before she began treating with Dr. P.B. Sinpson
however, the claimwas controverted on Cctober 13,
2003 before Dr. Sinpson perfornmed surgery on
Decenber 16, 2003. The change of physician rul es
do not apply to controverted cl ai ns.

5. The respondents are |liable for expenses
associated with Dr. Sinpson’s treatnment begi nning
in Decenber, 2003. The surgery was reasonabl e,
necessary, and causally related to the conpensabl e
injury at L4-L5 of the |unbar spine.

7. Respondents remain liable for disability
benefits regardless of Dr. Sinpson’s

aut horization. The claimant is entitled to
tenporary total disability benefits as she

remai ned in her healing period, incapacitated from
wor ki ng from Cctober 14, 2003 to March 8, 2004.

The respondents appeal to the Full Comm ssion.

1. ADJUDI CATI ON

A. Change O Physici an/ Unaut hori zed Medi cal Expense

When a cl ai mant desires a change of physician, she nust

petition the Conmm ssion for approval. Sharp v. Lew s Ford,

Inc., 78 Ark. App. 164, 78 S.W3d 746 (2002). Pursuant to
the provisions of Act 796 of 1993, there is an absol ute,
statutory right to a one-tine change of physician. See,

Ark. Code Ann. 811-9-514(a)(3); Collins v. Lennox
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| ndustries, Inc., 77 Ark. App. 303, 75 S.W3d 204 (2002).

Treatnent or services furnished or prescribed by any
physi ci an other than the ones sel ected according to the
provi sions of Ark. Code Ann. 811-9-514(a)(3), except
energency treatnent, shall be at the claimnt’s expense.
See, Ark. Code Ann. 8§11-9-514(b).

In the present matter, the parties stipulated that the
cl ai mant sustai ned a conpensabl e back injury on August 16,
2000. The cl aimant signed a Form AR-N, Enpl oyee’s Notice O
I njury, on August 31, 2000, so she was therefore notified of
her rights and responsibilities with regard to change of

physi cian. See, Sharp, supra. In orders entered in

Decenber 2002 and January 2003, an admnistrative | aw judge
granted the claimant her one-time change of physician, and
the adm nistrative |aw judge explicitly found that the
claimant was entitled to treat with Dr. Mbore pursuant to
the claimant’s one-tine change of physician.

The cl ai mant subsequently began treating with Dr.
Moore. Neverthel ess, the claimant began treating on her own
with Dr. Sinpson in August 2003. Dr. Mdore, the authorized
treating physician, did not refer the claimant to Dr.

Si npson. There is no evidence before the Comm ssion
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indicating that Dr. Sinpson’s treatnent was “energency
treatment” pursuant to Ark. Code Ann. 811-9-514(b).

Treat ment provided by Dr. Sinpson beginning in August 2003
and foll owi ng was therefore was therefore unauthorized and
shall not be the responsibility of the respondent-enpl oyer.
See, Ark. Code Ann. 811-9-514(c)(3). The Full Comm ssion
therefore reverses the admnistrative |aw judge's finding
that the respondents are |liable for expenses associated with
treatment provided by Dr. Sinpson

B. Tenporary Disability

Tenporary total disability is that period wthin the
heal i ng period in which the enpl oyee suffers a total

incapacity to earn wages. Ark. State Hw. Dept. v.

Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). “Healing
period” nmeans “that period for healing of an injury
resulting froman accident.” Ark. Code Ann. 811-9-102(12).
In the present matter, the parties stipulated that the
cl ai mant sustai ned a conpensabl e back injury in August 2000.
An MRl in March 2001 showed a disc herniation at L4-5. Dr.
Moore, an authorized physician, diagnosed “lunmbar HNP’ in
January 2003. The clainmant testified that she began

receiving tenporary total disability conpensation on Apri
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15, 2003. The claimant began recei vi ng unaut hori zed nedi cal
treatment with Dr. Sinpson in August 2003. The cl ai nant
testified that the respondents stopped payi ng tenporary
total disability on Cctober 13, 2003. On Cctober 17, 2003,
Dr. Sinpson noted the possibility of surgery, and Dr.

Si npson perfornmed surgery at L4-5 on or about Decenber 16,
2003. The claimant credibly testified that she was able to
return to work on March 8, 2004.

The Full Conm ssion affirnms the adm nistrative |aw
judge’s finding that the clai mant proved she was entitled to
tenporary total disability conmpensation from Cct ober 14,
2003 until March 8, 2004. The preponderance of evidence
indicates that the claimnt remained within her healing
period and was totally incapacitated from earni ng wages from
Oct ober 14, 2003 until she returned to work on March 8,

2004. The Full Comm ssion recognizes our finding that the
surgery perfornmed by Dr. Sinpson was unauthorized nedi cal
treatnent and was not the responsibility of the respondents.
Nevert hel ess, we are unaware of any statutory authority or
case | aw whi ch holds that unauthorized nedi cal treatnent

cannot extend a claimant’s heal i ng peri od.
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Based on our de novo review of the entire record, the
Ful | Comm ssion reverses the adm nistrative | aw judge’s
finding that the respondents are liable for expenses
associated with Dr. Sinpson’s treatnment. The Ful
Commi ssion finds that Dr. Sinpson’s treatmnment beginning in
August 2003 and foll owi ng was unaut horized and shall not be
the responsibility of the respondent-enpl oyer. The Ful
Comm ssion affirns the adm nistrative |aw judge' s finding
that the claimant proved she was entitled to tenporary tota
di sability conpensation from Oct ober 14, 2003 until March 8,
2004. The Full Conm ssion therefore affirnms in part and
reverses in part the opinion of the adm nistrative | aw
judge. The claimant’s attorney is entitled to fees for
| egal services pursuant to Ark. Code Ann. 811-9-715(Repl.
1996). For prevailing in part on the respondents’ appeal to
the Full Comm ssion, the claimant’s attorney is entitled to
an additional fee of two-hundred fifty dollars ($250),
pursuant to Ark .Code Ann. 811-9-715(Repl. 1996).

T IS SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner
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Comm ssi oner Turner concurs in part and dissents in part.

CONCURRI NG AND DI SSENTI NG _OPI NI ON

| concur with the Majority’s opinion awarding the
claimant tenporary total disability benefits from Cctober
14, 2003 to March 8, 2004. However, | nust respectfully
di ssent fromthe Majority’s opinion denying the claimnt
addi tional nedical treatnment and expenses fromthe tine
peri od begi nning Cctober 13, 2003. The Majority’s opinion
is based on the finding that the claimant should be denied
benefits due to receiving unauthorized treatnent; however,
the Majority fails to consider that the enpl oyer
controverted the claim thereby nmaking the change of
physi ci an rul es non-applicable. For this reason,
respectfully dissent.

The Adm nistrative Law Judge awarded benefits
based on the prem se that the enpl oyer controverted the
claimand that as a result, the rules for the change of
physi cian would not apply. This would, in effect, nean the
claimant was allowed to seek additional nedical treatnent
fromDr. Sinpson without formally requesting a change of
physician. The failure to address that issue is critical as

the outcome of the case with regards to the claimnt’s
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entitlement to nmedical benefits could be determ ned by that

i ssue.
Cenerally, once a claimhas been controverted, the
change of physician rul es becone non-applicabl e. Sanyo

Mqg. Corp. v. Farrell, 16 Ark. App. 59; 696 S.wW2d 779

(1985). In this instance, it is evident that the respondent
did controvert the claimin QOctober 2003. The respondent
argues in its brief that it did not controvert the claimin
its entirety, but also argues that it stopped paying for

nmedi cal services because the treatnment and surgery were not
reasonably necessary or causally related to the conpensabl e
injury. The evidence is clear that the respondent intended
to controvert all benefits and treatnment provided after the
Septenber 3, 2003 report rather than just treatnent provided
by Dr Sinpson. This is evidenced by the fact that the
controversion was pronul gated by the report fromDr. Moore
and that when the claimwas controverted, the respondent did
not have know edge the claimant was being treated by Dr.
Sinpson. It is further supported by the respondent’s
reliance on Dr. More' s Septenber 3, 2003 report to support
its argunment that additional treatnment was not causally

related to the conpensable injury. Additionally, if the
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enpl oyer only intended to controvert treatnment by Dr.

Si mpson, it would have indicated, in advance of the hearing,
that it only intended to deny treatnent by Dr. Sinpson on
the allegation that his treatnment was unauthorized treatnent
rat her than arguing the claimant shoul d be deni ed tenporary
total disability benefits or arguing that the additional
treatment was not reasonably necessary or causally rel ated
to the admttedly conpensable injury. For these reasons, |

respectful ly dissent.

SHELBY W TURNER, Conm ssi oner



