NOT DESIGNATED FOR PUBLICATION
BEFORE THE ARKANSAS WORKERS COVPENSATI ON COWM SS| ON
CLAIM NO. F101716
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Upon review before the FULL COM SSION in Littl e Rock,
Pul aski County, Arkansas.

Cl ai mant represented by HONORABLE KENNETH A. OLSEN, Attorney
at Law, Little Rock, Arkansas.

Respondent s represented by HONORABLE M CHAEL R MAYTON,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirnmed and
Adopt ed.

OPI Nl ON AND ORDER

This case cones on for review by the Full
Comm ssi on on appeal by respondents froman opinion filed
herein by an Adm nistrative Law Judge on January 9, 2004.

The Admi nistrative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

1. The Arkansas Wirkers’ Conpensation

Commi ssion has jurisdiction over
this claim
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2. The stipul ations agreed to by the
parties are hereby accepted as
fact.

3. A preponderance of the credible
evi dence of record proves that the
cl ai mant has sustai ned wage-| oss
disability in excess of her eight
percent (8% pernmanent inpairnent.

4, The cl ai mant has proven, by a
preponderance of the evidence, that
she is entitled to an overal
per manent partial disability of
twenty-five percent (25% to the
body as a whole, specifically, an
ei ght percent (8% permanent
i mpai rment, together with a
sevent een percent (17% wage-| oss
disability.

5. Respondent s have controverted al
per manent disability in excess of
ei ght percent (8% to the body as a
whol e.

6. | ssues not addressed herein are
specifically reserved.

We have carefully conducted a de novo review of

the entire record herein, and it is our opinion that the
deci sion of the Adm nistrative Law Judge is correct and
shoul d be affirnmed. Specifically, we find froma
preponderance of the evidence that the findings of fact made
by the Adm nistrative Law Judge are correct, and they are,

t herefore, adopted by the Full Comm ssion.
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W therefore affirmthe January 9, 2004 opinion of
the Adm nistrative Law Judge, including all findings of fact
and concl usions of law therein, and adopt the opinion as the
deci sion of the Full Conmm ssion. All accrued benefits shal
be paid in a lunp sumw thout discount and with interest
thereon at the lawful rate fromthe date of the
Adm ni strative Law Judge’ s decision in accordance with Ark.
Code Ann. § 11-9-809 (Repl. 2002).

Since the claimant’s injury occurred prior to July
1, 2001, the claimant’s attorney’'s fee is governed by the
provi sions of Ark. Code Ann. § 11-9-715 as it existed prior
to the anendnents of Act 1281 of 2001. Conpare Ark. Code
Ann. 8 11-9-715(Repl. 1996) with Ark. Code Ann. § 11-9-715
(Repl. 2002). For prevailing on this appeal before the Ful
Comm ssion, claimant’s attorney is hereby awarded an
additional attorney’'s fee in the anount of $250.00 in
accordance with Ark. Code Ann. 8§ 11-9-715(b) (Repl. 1996).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

Conmm ssi oner Turner concurs.
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CONCURRI NG OPI NI ON

| concur that Claimant is entitled to wage-| oss
disability benefits in the amunt of 17%in addition to
undi sput ed pernmanent inpairnent that she has incurred as a
result of her injury and subsequent cervical fusion and
di skectony. | wite separately to address the dissenting
opinion’s argunment that Dr. Engleberg’ s release and the FCE
are reliable and that Cainmant is not credible. | find that
each of these argunents are adequately refuted by the
record.

Cl ai mant, age 45, is a high school graduate with
no vocational or other specialized training. She has no
office or clerical experience. Her work history is
exclusively in manual |abor including working at a cl eaners,
uni form conmpany, and a sewing factory. Cainmant incurred an
admttedly conpensabl e cervical spine injury. Dr.

Engel berg, the neurosurgeon who perfornmed the C4-5

di skectony, allograft, fusion and plating on O ai mant,
assigned Claimant an 8% inpairnment rating as a result of her
injury and cervical fusion and di skectony.

Dr. Engel berg, wote on June 19, 2001, that

Cl ai mant was three nonths out from surgery and “conpl ai ns of
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sone neck, shoulder and armpain.” Nevertheless, he stated
that “[wje are going to give her a work release for July 2,
2001. What this indicates is that there is nothing nore to

be done surgically. There is nothing nore | think that can

be done for this lady. She needs to get together with the
peopl e where she works and di scuss how they are going to
proceed.” (enphasis added). Caimant went to Dr. Kumar, the
conpany doctor, on June 30, 2001, conplai ning of neck pain
prior to her return to work on July 2, 2001.

On July 2, 2001, dainmant returned to work and
resumed working as an 8600 nachi ne operator w thout any
restrictions despite her permanent inpairnment. The 8600
machi ne i s an ei ght-chanbered machi ne that seals |unch neat.
Claimant was required to regularly Iift each chanmber, each
of which wei ghed between 35 to 40 pounds, w th one hand,
apply a lubricant around the chanbers with the other hand,
and insert blades. Additionally, Cainmant routinely lifted
the neat, which varied in weight from 10 to 20 pounds
depending on the type of neat being packaged. C ai mant had
to stand up during her entire shift. Because Dr. Engel berg
rel eased Claimant to return to work in this position three
nmont hs post-surgery without any limtations or restrictions,

she tried to operate the 8600 machine for a short tine by
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“taking a lot of pain nedicine to try to stay in there,
because it was too painful to keep working that job.
Therefore, | took a |lot of pain nedicine,” which included
Oxycontin. Cdainmant testified that she took two Oxycontin
pills each work day, one of which during her shift. She was
never able to work an entire shift w thout pain medicine
even though the nedicine admttedly nade her drowsy.
Claimant’s work day was seldomy limted to ei ght hours.
She testified that she regularly worked one to two hours of
overtine.

On July 20, 2001, Caimant returned to Dr. Kumar,
t he conpany doctor, conplaining of neck pain. Dr. Kunar
adm ni stered an injection into the nmaxi mum area of
tenderness. He further noted “Follow up here prn and 1 no.
If not better will send her to Pain Cinic.” Caimant was
only able to continue working for two or three weeks after
returning to work. She requested vacation tinme because she
“was hurting a lot...[and] just had to do it.” She did not
return to work after that week of vacation and “had to
resi gn because the pain was too bad to stay in that and
wor k. ”

On August 6, 2001, Claimant returned to Dr. Kunar

conpl ai ni ng of neck, arm and shoul der pain and headache on
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the left side. Dr. Kumar’s plan of treatnment stated “WI |

get MRl of brain...[f]ollow up here prn and after MRl .’
Claimant testified that she reported that she continued to
have pain and difficulty working to Loretta Ruffett, who
called a neeting with the conpany nurse and C ai mant’s
supervisor. Caimant testified that after this neeting, she
was sent for an FCE

The MRl that Dr. Kumar recommended was never
scheduled. Dr. Kumar did not follow trough with these
i ntended treatnent plans. Instead, C ai mant was apparently
then sent for an FCE, which was conducted on August 10,
2001. In short, the FCE stated that C ai mant was capabl e of
work activities within the sedentary to |light work range and
the therapist opined that she exhibited self-limting
behavi or during the exam In response to the therapist’s
remarks, Claimant testified, “I did all | could to do what
she wanted ne to do, but |I started hurting a lot, so | told
her | couldn’t do it no nore.”

Claimant testified that she took pain nedicine
follow ng surgery because her “left armwas hurting and it
would go all the way up into the back of [her] neck. It
kept ny left armnunb. It would just cause these neck and

back pains, and | wouldn’t have no use of ny left hand.”
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Claimant testified that she felt that all of these synptons
were related to her conpensable neck injury and that she did
not take the nedication to relieve any other types of pain.
Since being forced to resign from her enpl oynent
wi t h Respondent due to unresol ved post-surgery pain caused
by routine lifting of 10-35 pound wei ghts, C aimant has
wor ked for a trapping conpany, which required her to ride in
afieldin an all-terrain-vehicle and Iift 6 I b. traps. She
resigned fromthat job because of disconfort and pain
related to her conpensable injury. During the sumrer of
2002, she worked in North Dakota as a highway flagger for a
private construction conpany while her husband was wor ki ng
there. She resigned fromthat job because it required too
much standing that she could tolerate due to neck and back
pain. She has not worked since that tine and remains on
medi cati on, under the supervision of a doctor, including
amtriptyline, oxycontin and a nuscle relaxer. C ai mant
testified that she begins hurting after conpleting househol d
tasks and can no | onger maintain her hone or care for her
famly as she did prior to the injury. Cainmnt al so
testified that she would like to return to work once her

physi cal issues are resol ved.
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The wage |l oss factor is the extent to which a
conpensable injury has affected the claimant's ability to
earn a livelihood. The Commi ssion is charged with the duty

of determning disability. Coss v. Crawford County

Menorial Hosp., 54 Ark. App. 130, 923 S.W2d 886 (1996). 1In

determ ning wage | oss disability, the Comm ssion may take
into consideration the worker's age, education, work
experience, nedical evidence and any other matters which may
reasonably be expected to affect the worker's future earning
power. Such other matters are notivation, post-injury
income, credibility, denmeanor, and a multitude of other

factors. dass v. Edens, 233 Ark. 786, 346 S.W2d 685

(1961); Gty of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W2d 946 (1984). Curry v. Franklin Electric, 32 Ark. App.

168, 798 S.W2d 130 (1990). The Commi ssion may use its own
superior know edge of industrial demands, limtations, and
requirenents in conjunction wth the evidence to determ ne

wage-|l oss disability. dler v. Chanpion Parts Rebuilders, 5

Ark. App. 307, 635 S.W2d 276 (1982).

The di ssenting opinion, and Respondents on appeal,
rely primarily on Dr. Engel berg’s rel ease and argue that
Claimant is not entitled to wage-loss disability benefits.

| find that Dr. Engelberg’ s release to return to work
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W thout work restrictions is not credible for the foll ow ng
reasons.

| find that Dr. Engel berg failed to assess and
assign work restrictions to Cainmant and instead his notes,
in essence, state that he was relying on C ai mant and her
enpl oyer to nake those determ nations. H's June 19, 2002,
office note state only that she was not a candidate for
further surgery and appears to have left it up to Caimant’s
enpl oyer and the Cl aimant to assess how she coul d be
i npl enmented back into the workplace. Furthernore, the
record shows that Dr. Engel berg rel eased her to return to
wor k wi thout any work restrictions three nonths after
Claimant’ s surgery even though he gave C ai mant an 8%
permanent inpairnent rating and noted that Cai mant still
conpl ai ned of pain. Notably, Cainmant reported to the
t herapi st during the FCE that Dr. Engel berg rel eased her to
return to work because he stated that he was required to, by
law, at three (3) nonths. Dr. Engel berg apparently thought
that the law required that he release O aimant three nonths
after surgery. Because Dr. Engel berg was under this
m st aken know edge and rel eased C ai mant, who had per nanent
i mpai rment, without any restrictions at all, his release is

not reliable. In sum | find that Dr. Engleberg s “rel ease”
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is not reliable primarily because it contradicts |ogic that
an i njured worker, who was assigned a significant permnent
inmpairment rating as a result of a neck injury, could be
capable of returning to work in a nanual | abor position
requiring consistent lifting of sizable weights w thout any
l[ifting or work restrictions. Accordingly, | find that Dr.
Engel berg’ s rel ease is not credible.

Regarding the FCE, | find that it was prematurely
conducted and, not surprisingly, unreliable due to
Claimant’s unwi |l lingness to further injure herself after
recently enduring such a trying and pai nful experience while
attenpting to return to work without any restrictions. The
FCE was taken on August 10, 2001, just days after Dr. Kumar
| ast exam ned C ai mant and recommended an MRl and a few
weeks after he recommended referral to a pain nmanagenent
clinic if the pain did not resolve. Neither of Dr. Kumar’s
reconmmendati ons were carried out. Instead, C aimant was
sent for an FCE evaluation. In nmy opinion, this seem ngly
abrupt decision to send Claimant for an FCE is very
surprising in light of the fact that Dr. Kumar had clearly
opi ned that C ainmant was in need of additional nedical

treatment and evaluation. | find, therefore, that any
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hesitancy on Claimant’s part noted in the FCE is reasonabl e
under the circunstances.

Respondents argue that Claimant’s credibility is
suspect. | find that these allegations are unfounded. The
record, for exanple, states that C ai mant described the C4-5
di skectony, allograft, fusion and plating procedure
performed by Dr. Engel berg as “He renoved two or three disks
off ny neck, and in renoving those disks off ny neck, he
said he knocked a cision in ny spine.” She also states that
the surgery was hel pful because it “stopped nme from being
paral yzed neck down.” \Wile these are obvi ous bl unders of
medi cal term nol ogy and represent m sunderstandi ngs of her
condition, it is no reason to find that C aimant’s testinony
is not credible. Further, Caimnt voluntarily corrected an
answer given in her previous deposition testinony,
acknow edged that she did not understand the question during
the deposition, and admtted that she was not trying to be
deceitful. | find, therefore, that C ainmant gave credible
t esti nony.

After reviewing the totality of Claimant’s
physi cal inpairment and work environnent, | find that
reliance on Dr. Engel berg’s release is not well-founded.

Additionally, | find that the FCE is not entitled to great
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wei ght because it was conducted at a tine when C ai nant was
obviously still experiencing significant post-surgery pain
that had very recently been aggravated by attenpting to neet
t he demands of her work without any work restrictions.

After considering that d ai mant has an 8%
per manent inpairnent rating as a result of a cervical spine
injury, has a mninum education, is 45 years old, and her
only work experience is in manual |abor positions, | find
that the award of 17% wage-|loss disability benefits is
supported by the record. Therefore, | also find that the

Adm ni strative Law Judge’s opinion should be affirned.

SHELBY W TURNER, Conm ssi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe majority opinion.
A carefully conducted de novo review of the record as a
whol e reveal s that the claimant has failed to prove by a
preponderance of the credible evidence that she sustained a

permanent partial disability rating of seventeen percent
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(179% above the eight percent (8% i npairnment assigned by
Dr. Engel berg. Therefore, | find that the decision should be
reversed and wage-| oss benefits to the clai mant shoul d be
deni ed.

The cl ai mant was enpl oyed with the respondent

enpl oyer as a nachine operator at the tinme of her
conpensabl e cervical spine injury on August 23, 2000. Born
in 1959, the claimant was 44 years old at the time of her
hearing i n Decenber, 2003. The claimant stated that, until
her accident in 2000, she had worked nost of her adult life
i n manual |abor positions in factory-type settings, i.e, dry
cl eaners, sewing factory, & a uniform conpany. At the tine
of her conpensable injury, the claimnt had been enpl oyed
with the respondent enpl oyer for approximtely four years.
O those four years, she had been a nachi ne operator for
approximately two. The clainmant testified that her job
duties as a nmachine operator for the respondent/enpl oyer
required frequent lifting up to ten (10) pounds, occasi onal
l[ifting up to thirty-five (35) pounds, substantial standing,
and the extensive use of her upper extremties. The cl ai mant
stated that her educational background consisted of a high

school di pl oma.
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The record is devoid of nedical docunentation from
the date of the claimant’s injury until June 2, 2001. Sone
history of the claimant’s nmedical treatnment is found within
medi cal docunents contained in the record and sone is
provi ded by the clainmant. For exanple, the clai mant
testified that, upon referral by Dr. Sudhir Kumar, Dr. Jerry
Engel berg was her primary treating subsequent to her
conpensable injury. In a clinic note dated June 19, 2001,
Dr. Engel berg summarized the claimant’s condition and
treatment during that tinme as foll ows:

This is a 41 y/o lady that was seen
after a workman’s conp injury in

Sept enmber 2000. She was seen January 19,
2001. She had neck, right shoul der and
arm pai n. She was nmanaged
conservatively. MR showed a centra
herni ated di sc at cervical 4 and a snal
one at cervical 5. On April 2, 2001, the
pati ent underwent anterior cervical 4
and 5 di skectony, allograft, fusion and
plating. She is 3 nonths out now. Her
post -operative filmlooks quite good.
She conpl ains of sonme neck pain,

shoul der and arm pain. Her examis

unr emar kabl e. She has no notor or
sensory changes. | have told her that
she could take the collar off. W are
going to give her a work rel ease for
July 2, 2001. What this indicates is
that there is nothing nore to be done
surgically. There is nothing nore | can
think of to be done for this |ady. She
needs to get together with the people
where she works and di scuss how they are
goi ng to proceed.
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After she was released without restrictions to
return to work in July of 2001, the clainmant testified that
she returned to work for the respondent enployer in her
former capacity as a nachine operator. The claimant further
testified that she resigned her job in August of 2001, sone
t hree weeks after having returned, because, “it was too
pai nful to keep working on that job.” The claimnt admtted
that she was taking “a |l ot of pain nedicine” while
attenpting to work for the respondent/enpl oyer.
Specifically, she stated that she was taking one OxyContin
tabl et during her shift, and that this nmedication kept her
dr owsy.

The claimant testified that she reported her
problens to her enployer’s HR nmanager, Ms. Loretta Ruffett.
According to the claimant, Ms. Ruffett inforned the conpany
nurse and the claimnt’s supervisor of the problens that the
cl ai mant was having, and Ms. Ruffett indicated that she
woul d contact the conpany physician. The clai mant clai med
t hat her doctor was not contacted, but that she was sent for
a functional capacity test instead.

An FCE was conducted on August 10, 2001. The

report of this study indicates that the claimant was
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referred by Dr. Kumar, and the findings of this study
i nclude the follow ng concl usions:

Ms. Ham Iton was found to be cooperative
and conplaint (sic) for the nost part

t hroughout testing. However, her true
physi cal / functi onal capacities of
strength and overall nobility were
unable to be determned as a result of
her submaximal efforts and declining to
undergo all testing to its entirety.

Ms. Ham Iton's psychometric test results
are reflective of an individual with
poor psychonetrics, high pain focused
tendenci es, and perceives herself as
having a severe crippling disability.

Ms. Ham Iton’s subjective conplaints
were found to be disproportionate to any
obj ective findings.

When asked by the exam ning therapist specifically
what job demands she felt she was unable to perform the
cl ai mant stated “standing there. ”

The therapist reported that when the clai mant was
asked about her goals, she “becane enotional and began to
cry” stating that she had an appointnent for famly
counseling in order to “get [her]self together.” In
addition, the claimant did not report any work rel ated goals
to the therapist, and when asked if she was interested in
returning to work, the clainmnt stated “no, the way these

peopl e have treated ne”.
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The wage-loss factor is the extent to which a
conpensable injury has affected the claimant’s ability to

earn a livelihood. Enerson Electric v. Gaston, 75 Ark. App

232, 58 S.W3d 848 (2001). In determ ning wage | oss
disability, the Comm ssion nmay take into consideration the
wor kers' age, education, work experience, nedical evidence
and any other nmatters which may reasonably be expected to

affect the workers' future earning power. Enerson Electric

v. Gaston, supra. Such other matters are notivation, post-

injury incone, credibility, demeanor, and a nultitude of

other factors. dass v. Edens, 233 Ark. 786, 346 S.W2d 685

(1961); Gty of Fayetteville v. Guess, 10 Ark. App. 313, 663

S.W2d 946 (1984). Curry v. Franklin Electric, 32 Ark. App.

168, 798 S.W2d 130 (1990). In considering factors that may
af fect an enpl oyee’s future earning capacity, the Conm ssion
may consider the claimant’s notivation to return to work,
since a lack of interest or a negative attitude inpedes the
assessnment of the claimant’s | oss of earning capacity.

Emerson Electric v. Gaston, supra.

So |l ong as an enpl oyee, subsequent to his injury,
has returned to work, has obtained other enploynent, or has
a bona fide and reasonably obtai nable offer to be enpl oyed

at wages equal to or greater than his average weekly wage at
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the tinme of the accident, he or she shall not be entitled to
permanent partial disability benefits in excess of the
per cent age of permanent physical inpairnment established by a
preponderance of the nedical testinony and evi dence. Ark.
Code Ann. 811-9-522(b)(2)(Repl. 2002). The enployer or its
wor kers’ conpensation insurance carrier has the burden of
provi ng the enpl oyee’s enpl oynent, or the enployee’ s receipt
of a bona fide offer to be enployed, at wages equal to or
greater than his average weekly wage at the tinme of the
accident. Ark. Code Ann. 811-9-522(c)(1).

Finally, the Conm ssion nay use its own superior
know edge of industrial demands, limtations, and
requirenents in conjunction with the evidence to determ ne

wage-1oss disability. Aler v. Chanpion Parts Rebuilders, 5

Ark. App. 307, 635 S.W2d 276 (1982).

The claimant’s primary treating physician,
Dr. Engel berg, released her to return to work w thout
restrictions on July 2, 2001. The claimnt returned to work
for the respondent enployer in her previous position.
Thereafter, the claimant voluntarily resigned her enpl oynent
with the respondent sone three weeks |ater. She testified
t hat she earned $10. 05 per hour while enployed with the

respondent enpl oyer. Subsequent to her enploynent with the
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respondent enpl oyer, the clai mant worked for about two weeks
for her husband s enployer as a “flagger” (someone who
directs traffic)for $8.95 per hour. The cl ai mant al so wor ked
briefly for a trapping conpany as a “tracker” (soneone who
rides around on an ATV checking aninmal traps), for $7.00 per
hour. The claimant admitted that she has not sought
enpl oynent since the sumrer of 2002. The cl ai mant stated
that she would like to return to work, possibly in a
daycare, but she admtted that she has no i medi ate plans to
pursue enploynment. Specifically she stated, “Wen | get ny
back and ny neck straight, yeah, | will go to work.” The
claimant attributed part of her inability to return to work
to problens that she is having with her back. The clai mant
agreed, however, that her back is not an issue in this
claim

Results of the FCE study conducted in August of
2001 indicated an exaggeration by the claimant of her
physi cal synptons as conpared to her physiol ogical findings,
coupled with an unwillingness to return to work at that
time. For exanple, under the headi ng Miscul oskel et al
Eval uati on on page four of the FCE report, the exam ning
t herapi st stated, “AROM of the bilateral LE s reveal ed

exaggerated conpl aints and nmanneri sns during testing.” Under
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Dynam ¢ Strengths/ Materials Handling Capacities on page five
of the report, the therapist noted, “As a result of

Ms. Hami I ton’ s over-exaggerat ed behavi or and poor body
nmechani cs, she was stopped by this therapist from performng
at 20 pounds on an occasi onal basis.” The therapi st added,
“However, it is this therapist’s opinion that Ms. Ham | ton
is capable of performng at or above the 20 pounds if she so
desires to.” The therapist summarized the results of
claimant’ s FCE study as foll ows:

In summary, due to Ms. Hamlton's high
pai n focused behavi ors and poor
psychonetrics, we are uncertain of her
overal |l notives and/or desires to hold
onto her perceived disability. Her
psychonetric test results woul d be
reflective of an individual who
perceives herself as having a severe
crippling type disability. At this tinme,
we do not foresee that additional

t herapeutic efforts would be of any
greater inpact or benefit to M.
Ham I ton as a result of her high pain

f ocused behaviors and self-limting
tendenci es during our testing. In
addition, Ms. Hamlton has self-limted
the activities in this functional
capacity evaluation to the extent that
the data recorded from subjective and
obj ective neasures could not be used to
conclude any definite | evels of physical
capabilities. However, it is this
therapist’s opinion that Ms. Ham |lton
coul d di splay nuch greater physical
capacities than she was wlling to do
SsoO.
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Moreover, the claimant’s testinony during her
hearing, as well as statenents she has made during her
treatnment, tend to support the therapist’s above-stated
concl usi ons. For exanple, the clainmant insisted in her
testinmony that the surgery performed on her neck prevented
her from being “paralyzed [from the neck down.” The
claimant made this same statenent to the therapist during
her FCE study. However, nothing in the nedical record
supports the validity of this statenment. In addition, the
claimant stated to the therapist conducting the FCE study
that Dr. Engel berg released her to return to work because
“he had to by law at 3 nonths.” Again, there is no evidence
in the record to support this statenent.

The cl ai mant has continued to be seen by doctors
at UAMS and the Lee County Co-Op dinic for conplaints of
pain in her neck, arms, back, and legs. An MRl of the
claimant’ s | unbar spine conducted on July 24, 2002, reveal ed
central disc herniation and bilateral foram nal narrow ng at
L5-S1. A subsequent CT scan and MRl of the claimant’s
cervical spine reveal ed m nor degenerative changes at the
site of the claimant’s cervical fusion, but no “definite
residual abnormality at the postoperative levels,” and “no

abnornmalities of the [spinal] cord.” These findings indicate
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that the claimant’s cervical injury has healed normally, and
that a herniated |unbar disc is the primary source of her
current pain.

Consi stent throughout the claimnt’s nedical
records is an indication of the claimnt’s pain drug seeking
behavior. As seen in the claimant’s progress notes from Lee
County Co-Op, beginning in April of 2002, through Septenber
of 2002, and UAMS outpatient clinic notes from March 2003,

t hrough May of 2003, the claimant has consistently requested
nmedi cations for pain, primarily in her back. Pain

medi cations recently prescribed to the claimnt include

Hydr ocodone and Met hadone.

Based upon the totality of the evidence presented
inthis claim | find that the claimant has failed to prove
by a preponderance of the evidence that she is entitled to
wage-| oss benefits for the foll ow ng reasons. First,
al t hough she was assigned a permanent inpairnment rating,
thus satisfying that statutory requirenent, the clai mant
returned to work with her forner enployer in the sane
position at the sanme rate of pay after she was rel eased by
her primary physician to unrestricted duty. Second, after
she quit her fornmer job, the claimant found ot her

enpl oyment. Third, by her own adm ssion, the clainmant has
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not sought enploynent since the sumrer of 2002, and does not
intend to seek enploynent until her back and neck probl ens
are resol ved. Moreover, it should be noted that the
claimant’ s physical problenms at this tinme appear fromthe
nmedi cal records to stemprimarily froma herniated disc in
the claimant’s | unbar spine, rather than from her
conpensabl e cervical spine injury. Whatever the true source
of her present pain, the claimnt displays a disinterest and
| ack of notivation to return to enploynent at this tine.
Fourth, the claimant’s FCE study reveal ed that the
clai mant’ s subj ective conplaints are disproportionate to
objective nedical findings. In addition, this study showed
that the claimnt has high pain focused tendencies, she has
self-limting tendencies, and she perceives herself as
having a severe crippling disability. In sumary, the
claimant’s true functional capacity cannot be properly
assessed due to the claimant’s unwi I lingness to put forth a
full effort. Finally, the claimant is in her md forties,
she has a high school education, and transferable job
skills. It is nore likely than not that the claimnt could
obtain enploynment at this time, but she refuses to even try.
Ther ef ore, based upon the above and foregoing,

find that the claimant has failed to prove by a
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preponderance of the evidence that she sustained a decrease
in her wage earning capacity. Accordingly, | respectfully

di ssent fromthe majority opinion.

KAREN H. MKI NNEY, Conmm ssi oner



