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Decision of Administrative Law Judge: Affirmed as modified.  

OPINION AND ORDER

The claimant appeals a decision of the

Administrative Law Judge filed on February 10, 2004 denying

her motion seeking a nonsuit or dismissal of her claim

without prejudice under A.R.C.P. 41.  After reviewing the



opinion and applicable law, we are reluctant to apply

A.R.C.P. 41 in this case and find that the file should be

returned to general files.   

Claimant filed a motion requesting a

nonsuit/dismissal without prejudice pursuant to A.R.C.P. 41. 

Claimant has not yet had a hearing on the merits of her

claim for benefits.  In the order denying claimant’s motion,

the Administrative Law Judge found that he does not have the

statutory authority to order a non-suit or dismissal

pursuant to A.R.C.P. 41.  

All of the respondents are in agreement that this

case should be dismissed and some have indicated that this

case could be dismissed pursuant to Rule 13 or Ark. Code

Ann. § 11-9-702.  We find that neither Rule 13 nor 

§ 702 apply here because claimant has not failed to

prosecute her claim.  Both of these authorities require

“lack of prosecution” as a prerequisite, which is not

evident here.  Claimant requested a hearing and was pursuing

such until her attorney filed the aforementioned motion to 

dismiss.  It appears that claimant’s intent is to withdraw

that request for a hearing.  We are reluctant, however, to

apply A.R.C.P. 41 to this case and find that claimant’s

motion to dismiss should be denied.   

We find, therefore, that this case should be



returned to general files until and unless claimant requests

a hearing on the merits of her claim.  Accordingly, we

direct the Clerk of the Commission to return this file to

general files. 

IT IS SO ORDERED.

                             _______________________________
                             OLAN W. REEVES, Chairman

    _______________________________
                   SHELBY W. TURNER, Commissioner

    _______________________________
    KAREN H. McKINNEY, Commissioner


