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OPINION  AND ORDER

The claimant appeals and the respondents cross-appeal

an administrative law judge’s opinion filed April 29, 2005. 

The administrative law judge found, among other things, that

the claimant had sustained a loss of wage-earning capacity

in the amount of 35%.  After reviewing the entire record de

novo, the Full Commission affirms the opinion of the

administrative law judge.    

I.  HISTORY
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Richard Lang Hendrix, age 47, testified that he

advanced to the 10th grade in school.  The claimant’s

testimony indicated that his work history consisted of

construction and manual labor.  

The claimant testified that he worked for Beshears

Construction a little over five months.  The claimant

testified, “I was a form carpenter, helped pour concrete,

basically; I tied rebar.”  

The parties stipulated that the claimant sustained a

compensable injury to his left knee on August 2, 1999.  Dr.

Jeffrey K. Evans subsequently assessed “left knee anterior

cruciate ligament tear, lateral meniscus tear, and medial

meniscus tear.”  In September 1999, Dr. Evans performed a

left knee anterior cruciate ligament reconstruction and left

knee medial and lateral partial meniscectomies.       

The parties stipulated that the claimant “sustained a

compensable injury to his lumbar spine, which was a

compensable consequence of his compensable left knee

injury.”  The claimant testified that he injured his back

while undergoing physical therapy for his knee.  Dr. Evans
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stated in March 2000, “I think that he got the symptoms of

left sided sciatica because of the hard work he has been

doing in physical therapy rehabilitating his knee.  This is

directly related to the physical therapy strenuous activity

and I think this should be picked up by the workers’

compensation insurance.”  

The impression of Dr. Anthony L. Capocelli, Jr. in May

2000 was “L5-S1 herniated disc on the left side.”  Dr.

Capocelli performed a left L5-S1 laminotomy with diskectomy

in June 2000.  

Dr. Evans performed a left anterior cruciate ligament

reconstruction in January 2001.  Dr. Evans subsequently

performed additional surgery for left knee septic arthritis. 

In September 2002, Dr. Capocelli performed a bilateral

L5 laminectomy with bilateral diskectomy, interbody

arthrodesis, and posterior lumbar interbody fusion L5-S1.  

Dr. Capocelli reported in November 2002, “At this time

the patient would like to increase some of his activities

and would like to get involved in deer hunting.  It is my

thought that he would not be safe to do any kind of

significant tree climbing or any kind of significant hikes
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through the woods, though he is planning to go sit in a

chair out in a pasture near his home....I think if he is

reasonably safe about how he does it and if he absolutely

avoids any kind of lifting or bending and does not get

involved with trying to carry the animal back to their home

or field dressing, he should be reasonable (sic) safe to

undertake that.  Certainly it is not without risk and he is

aware of that.”  

A Functional Capacity Evaluation was performed in

February 2003: “The results of this evaluation indicate that

Richard Hendrix demonstrated the ability to work in the

MEDIUM category of work, according to the U.S. Department of

Labor Standards....Due to Richard’s self-limiting behaviors

noted during the frequent material handling and the

positional tolerance tests, the MEDIUM work category should

be considered Richard’s minimal work tolerance, especially

related to his ability to work for an 8 hour work shift. 

Based on the job description provided to the evaluator by

Richard, he did not demonstrate the ability to return to

work as a Form Carpenter.”  “Medium Work” on the Evaluation

was described as following: “Exerting 20 lbs. To 50 lbs. of
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force occasionally, and/or 10 lbs. to 25 lbs. of force

frequently, and/or greater than negligible up to 10 lbs. of

force constantly to move objects.”  

Dr. Capocelli reported on March 20, 2003:

He is status post a lumbar fusion for an injury 
sustained on the job.  Postoperatively he has done
reasonably well and at this time seems to be
fairing (sic) well with ongoing PM&R Treatment by 
Dr. Short.  At this point his current x-rays look 
quite good and it is my opinion at this point that
there is nothing further for me to do from a 
neurosurgical perspective. He has had a recent 
Functional Capacity Exam which demonstrates that
he is capable of working at a medium work level 
exerting 20-50 pounds occasionally and 10-25 
pounds frequently.  He does have difficulty with
squatting given both his knee and back problems 
and certainly would have difficulty climbing 
ladders, etc.  I am going to enclose the 
Functional Capacity Exam to Workman’s Comp for 
further details of his restrictions. Based on the 
AMA Guidelines for the Functional Impairment, I am
going to go ahead and issue a 14% Impairment 
Rating from his lumbar spine. This is percent to 
the whole person.  This does not include any 
impairment he may have from his knee.  It is my 
thought that Mr. Hendrix is going to likely 
require ongoing treatment with PM&R and this may 
be a lifelong pain management issue for him.  I 
think that the surgery has improved him maximally 
and with ongoing treatment from Dr. Short he 
should be able to reach a fairly functional level. 
I have discussed all this with him in detail and 
he will proceed with that plan.

Dr. Evans assigned the claimant a 17% left lower

extremity impairment rating on May 20, 2003.  
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Dr. Bradley Short opined on May 29, 2003 that the

claimant could return to work with the restrictions outlined

by Dr. Capocelli.       

The parties stipulated there was “no dispute over the

payment of temporary total disability benefits through

October 20, 2003.”  

The parties stipulated that the claimant “sustained a

permanent physical impairment of 17% to the left leg below

the hip and 14% to the body as a whole (for his compensable

back difficulties).”  

Dr. Short stated in November 2003, “He does have some

muscle spasms in his lumbosacral area.  I do agree that he

is probably not employable.  He has secured an attorney,

Eddie Walker, Jr. for his Workman’s Compensation.  He

reportedly has been approved for Social Security.”  Dr.

Short wrote in December 2003:

Mr. Hendrix has a constellation of problems 
stemming from an industrial injury.  Because of 
the nature of these diagnoses and his chronic pain
and difficulties with his back and his knee, I am 
not optimistic that he will be able to return to 
the workforce and return to his premorbid work 
situation.
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In conclusion, because of the side-effects of some
of these medicines, it is my opinion that he will 
not be able to return to gainful employment in
the foreseeable future.  

Dr. Short stated in July 2004:

In regard to Mr. Hendrix’s work status, he is able
to perform his own activities of daily living and 
provide his own transportation to and from doctor 
visits and other desired destinations.  Because of
these, it is reasonable that he would be expected 
to be able to work in a sedentary type position.  
Because of this, I believe he would need to be 
placed in a position in which he would be able
to alternate sit and stand on an as needed basis. 
He would need to avoid prolonged walking, 
prolonged standing.  He would not be able to lift 
objects weighing more than 25 pounds on more than 
an occasional basis.

The claimant underwent another Functional Capacity 

Evaluation in August 2004:

Mr. Hendrix did not demonstrate the ability to 
material handle over 20 lbs. or perform the Crawl 
or Crouch task.  Mr. Hendrix is limited in his 
ability to do work at and below knee level and is 
unable to perform low level lifting on a 
repetitive basis, even with minimal weight.  Mr. 
Hendrix is limited to the Occasional basis with 
the following activities Walk, Carry up to 20 Lb,
Balance, Stoop, Kneel and Climb Stairs.  With his 
walking and standing tolerances being limited, he 
does require a job position that allows for change
from sit to stand on an as needed basis.  He is 
unable to climb ladders or work at heights and is 
unable to perform bending/stooping activities 
without exacerbation of symptoms.

CONCLUSIONS
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Mr. Hendrix demonstrated the ability to perform 
work activities at the LIGHT Physical Demand 
Classification as determined through the 
Department of Labor for an 8-hour day with the 
above limitations.  Please see the chart below
for the definition of LIGHT work.  

The accompanying chart for Light Physical Demand Level

indicated that the claimant could lift 11-20 lbs.

occasionally, 1-10 lbs. frequently.  

A pre-hearing order was filed on October 28, 2004.  The

parties agreed to litigate, among other things, “the

claimant’s entitlement to permanent partial disability

benefits for loss of wage earning capacity.”

A hearing was held on February 22, 2005.  The claimant

was wearing a knee brace at the hearing, and he testified

that the brace was prescribed by Dr. Evans.  “If I don’t

wear it,” the claimant testified, “my knee buckles on me and

sometimes I fall.”  The claimant testified:

Q.  Tell us in your own words what kinds of 
problems you’re having with your knee.  Let’s do 
your knee first.

A.  Okay.  Well, like if I don’t wear my brace, I 
never know when it’s going to give out on me.  
I’ll be walking along and it will just buckle and,
you know, I’m liable to fall....

Q.  Tell me about your back.  What kind of 
problems are you having with your back?
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A.  I’m in constant pain.  I always have pain 
shooting down my left leg. I can’t hardly lift 
anything.  It hurts to move....

Q.  Give me a range of times that you can sit.

A.  Maybe 45 minutes to an hour, at the longest.  

Q.  How long can you stand without needing to sit 
down?

A.  Approximately about - maybe 30, 45 minutes.  

Q.  Have you tried to do any repeated bending 
since you’ve had your last back surgery?

A.  I’ve tried to, but it’s just too much pain....

Q.  Now, Dr. Short’s records show that he had you 
on narcotics.

A.  Yes.

Q.  Are you still on narcotics?

A.  Some of them are.

Q.  Do those narcotics give you complete pain 
relief?

A.  The ones I’m on now don’t, no....

Q.  Have you ever been offered any vocational 
rehabilitation program by the insurance company or
by anybody, for that matter?

A.  At their last meeting, he asked me if I would 
be willing to.

Q.  During the deposition, he asked you if you 
would be willing to cooperate?
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A.  Yeah.

Q.  And what did you tell him?

A.  I told him I didn’t now (sic) anything that I 
could be trained to do that anybody would hire me,
being on drugs. 

Q.  Have you ever refused to cooperate with any 
vocational rehabilitation program?

A.  No.          

The administrative law judge found, in pertinent part:

“As a result of his compensable lumbar injury, the claimant

has sustained a permanent partial disability of 49% to the

body as a whole.  This includes permanent partial disability

for a permanent partial disability of 14% to the body as a

whole and permanent partial disability for permanent

functional disability or loss of wage earning capacity in

the amount of 35% to the body as a whole.”  

Both parties appeal to the Full Commission.  

II.  ADJUDICATION

In considering claims for permanent partial disability

benefits in excess of the employee’s percentage of permanent

physical impairment, the Commission may take into account,

in addition to the percentage of permanent physical

impairment, such factors as the employee’s age, education,
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work experience, and other matters reasonably expected to

affect his future earning capacity.  Ark. Code Ann. §11-9-

522(b)(1).  In considering factors that may affect an

employee’s future earning capacity, the Court of Appeals

considers the claimant’s motivation to return to work, since

a lack of interest or a negative attitude impedes the

Court’s assessment of the claimant’s lack of earning

capacity.  Emerson Electric v. Gaston, 75 Ark. App. 232, 58

S.W.3d 848 (2001).    

In the present matter, the Full Commission affirms the

administrative law judge’s award of 35% wage-loss

disability.  The claimant is only age 47, and he has a 10th

grade education and a work history primarily consisting of

manual labor and construction.  The claimant sustained a

compensable injury to his knee in August 1999 and

subsequently underwent at least three surgeries.  The

claimant sustained a compensable back injury in 2000 and

underwent two surgeries.  The respondents have agreed that

the claimant sustained 17% anatomical impairment to his left

leg and 14% impairment to his back.  Dr. Short eventually

opined that the claimant could perform only sedentary work. 
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Dr. Capocelli, the back surgeon, opined that the claimant

could perform restricted work in accordance with a

functional capacity evaluation performed in February 2003. 

The preponderance of evidence supports the administrative

law judge’s finding that the claimant sustained wage-loss

disability in the amount of 35%.  

The Full Commission is unable to find that the claimant

has sustained wage-loss disability in an amount greater than

35%.  The record does not indicate that the claimant is

motivated to return to work, despite the claimant’s

documented interested in pursuing such physical activities

as deer hunting.  The respondents have implicitly withdrawn

their earlier contention that the claimant was barred from

receiving any wage-loss disability pursuant to Ark. Code

Ann. §11-9-505(b)(3).  Nevertheless, we find from the

claimant’s testimony that he is not motivated to return to

work.  The claimant’s lack of motivation impedes an

assessment of wage-loss disability greater than the 35%

amount assessed by the administrative law judge.  

Based on our de novo review of the entire record, the

Full Commission affirms the administrative law judge’s
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finding that the claimant sustained a loss of wage-earning

capacity in the amount of 35%.  The claimant’s attorney is

entitled to fees for legal services pursuant to Ark. Code

Ann. §11-9-715(a)(Repl. 1996).  For prevailing on appeal to

the Full Commission, the claimant’s attorney is entitled to

an additional fee of two-hundred fifty dollars ($250.00),

pursuant to Ark. Code Ann. §11-9-715(b)(2)(Repl. 1996).

IT IS SO ORDERED.     

                                               
OLAN W. REEVES, Chairman

                                
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.


