BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. EA405485

RANDAL HENDRI X,
EMPLOYEE CLAI MANT

| TT AUTOMOTI VE,
EMPLOYER RESPONDENT

PACI FI C EMPLOYERS | NSURANCE CQO. ,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED AUGUST 31, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GARY DAVI S, Attorney
at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE J. C. BAKER
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned as nodified.

CPINTON  AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed February 18, 2005. The adm nistrative |aw
j udge found, anong other things, that the findings of an
adm ni strative | aw judge on March 7, 2003 were res judicata.
The adm nistrative | aw judge found that the respondents were
| iable for nedical treatnment provided the claimant from
April 2003 through April 2004. After reviewing the entire

record de novo, the Full Conmm ssion affirns as nodified the
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opinion of the adm nistrative |aw judge. The Ful
Comm ssion affirns the adm nistrative | aw judge’ s finding
that the March 7, 2003 administrative |aw judge findings
were res judicata, and that the respondents were |iable for
nmedi cal treatnent provided the claimant from April 2003
through April 2004. The Full Conm ssion affirns the
adm nistrative law judge’s finding that the respondents were
liable for a 36% penalty on nedical benefits which the
respondents willfully and intentionally refused to pay;
however, we do not find that the respondents were |liable for
a penalty with regard to the claimant’s travel expenses.
. H STORY

The parties stipulated that the claimant sustained “a
conpensabl e bil ateral carpal tunnel syndrome” on Cctober 27,
1993. The clai mant underwent bilateral carpal tunnel
releases in April 1994. The claimant testified that he did
not get better follow ng surgery, and that he had the sane
synptoms. The cl ai mant began treating with Dr. Thonas M
Hart in Decenber 1994. Dr. G Thomas Frazier performed a
right carpal tunnel release and external neurolysis of the
right nmedian nerve in approximately May 1995. The cl ai mant

testified that he did not get better followng this surgery.
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The parties stipulated that tenporary total disability
conpensation was paid “for the periods of March 24, 1994
t hrough March 26, 1994 and April 4, 1994 through May 28,
1996.” The parties stipulated that “10%to both upper
extremties bel ow the el bow has been paid.”

An administrative |law judge filed an opinion on My 28,
1997. The administrative | aw judge found, anong ot her
things, that treatnent provided by and at the direction of
Dr. Hart was reasonably necessary. The admnistrative |aw
judge found that the claimant failed to prove he was
entitled to tenporary total disability conpensati on beyond
May 28, 1996. The administrative |aw judge ordered the
respondents “to pay benefits in accordance with the findings
of fact set forth herein along with their proportionate
share of attorney’'s fees.” The Full Comm ssion affirmed and
adopted the adm nistrative |law judge s May 28, 1997 deci sion
in an opinion filed January 22, 1998.

A hearing was held on May 13, 1998. The cl ai nant
testified with regard to his synptons, “l have burning in ny
hands and fingers and still around the wist area. It feels

like a fire under the skin that you can’t put out and you
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can’t get to....And | have pains in ny arns....And then it’'s
up into ny chest now.”

The record contains a New Patient Consult indicating
that the clai mant was exami ned by Dr. Leland Lou and Dr.
Martin L. Martucci on June 12, 2002. These physicians, pain
specialists, reported on June 13, 2002:

W have been asked by Dr. Thomas Hart of Arkansas
to evaluate M. Randal Hendrix, who is a pleasant
49-year-old white male currently experiencing pain
in both arns. ...

The right upper extremty is symetric conpared to
the left upper extremty. The extremty is warm
and there are no obvious trophic changes in hair
growm h or nail bed. There is a slight increase in
redness in the right forearmconpared to that of
the left forearm. ..

Dr. Lou and Dr. Martucci assessed, “Synpathetically
mai nt ai ned pain versus synpathetically independent pain in
the right upper extremty greater than the |eft upper
extremty.” The physicians planned the foll ow ng:

1. We will schedule a right stellate ganglion

bl ock wth | ocal anesthetic and steroid, and
proceed to RFTC of the right stellate ganglion if
successful .

2. In the future, we will consider a |eft
stellate ganglion block and proceed to RFTC of the
left stellate ganglion if successful.

3. W wll followw th bilateral thoracic

synpat heti ¢ bl ockade and proceed to RFTC i f
successful .



Hendri x - E405485 5

4. W wll attenpt to schedule a single versus
dual dorsal columm stinmulator trial in an effort
to reduce central pain in both upper extremties.
5. W will consider in the future the possibility
of right medial nerve peripheral nerve stinmnulator.
6. We woul d suggest a possible Zonegran trial to
Dr. Hart in Arkansas but will allow himto nmake

t hi s medi cati on managenent deci sion. Because of
the patient’s Wrkmans Conpensation status we will
aggressively attenpt to have these procedures
schedul ed and approved and do them as quickly

as possi bl e because the patient is fromout of
town. The patient has offered to cover sone of

t hese procedures out of their pocket, and we hope
this will not be necessary.

7. The attending physician was present and
involved in the entire care, planning, and
treatnment of this patient today.

The record indicates that the respondents initially
controverted nedical treatnment begi nning June 13, 2002,
except for a “proposed stinmulator inplant.” The respondents
now assert that they paid for treatnent at the
“International Pain Institute” beginning in June 2002.

On June 17, 2002, the claimant underwent a right
stellate ganglion bl ock under fluoroscopy at University
Medi cal Center, Lubbock, Texas. It was indicated that the
surgeon was Dr. Mles Day, but Dr. Lou marked through Dr.
Day’ s nanme and signed his own nane. Dr. Lou supervised a
right stellate ganglion radi of requency | esioning on June 18,

2002.
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Dr. Hart noted on July 22, 2002, “M. Hendrix on his
| ast visit on 5/17/02 was still failing conservative care,
not considered a surgical candidate, ny reconmendati ons were
to get himto the International Pain Center in Lubbock,
Texas under the care of Dr. Gabor Racz, which | recently
di scussed ny recent discussed (sic) in ny letter to Nancy
Morrow at ACE USA, that this was nedically necessary to a
degree of certainty and probability....Overall, he says that
he is inproved. In fact, he has been able to reduce sone of
his nmedications.”

A pre-hearing order was filed on Cctober 29, 2002. The
parties stipulated, “All prior orders of this adm nistrative
| aw j udge and the Conmi ssion are now final orders and res
judicata.” The claimant contended that “Dr. Hart referred
himto Dr. Racz in Lubbock, Texas, and that the treatnent
provided by Dr. Racz was reasonably necessary for treatnent
of his conpensable injuries. The respondents contend that
the treatnment was not reasonably necessary for his
conpensabl e injuries.” The parties agreed to litigate the
followi ng issues: “1. Wether the treatnent provided by Dr.
Racz in Lubbock, Texas, on referral fromDr. Hart was

reasonably necessary for treatnent of the claimant’s
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conpensable injuries. 2. Wether the claimant is entitled
to tenporary total disability conpensation for the tine that
he was receiving treatnent in Lubbock, Texas.”
An administrative |law judge filed an opinion on March
7, 2003. The admi nistrative |aw judge found, in rel evant
part:
3. A preponderance of the evidence establishes
that the treatnent provided by at (sic) Dr. Racz
and the International Pain Cinic in Lubbock,
Texas, was reasonably necessary for treatnent of
the claimant’s conpensabl e injury;
4. A preponderance of the evidence establishes
that the peripheral nerve stinmulator inplant
reconmended by Dr. Racz and the International Pain
Clinic is reasonably necessary for treatnent of
the claimant’ s conpensabl e injury;
6. The respondents controverted any liability for
the treatnment provided at Dr. Racz’ clinic or to
any additional tenporary disability conpensation.
The adm nistrative | aw judge ordered and directed the
respondents “to pay benefits in accordance with the findings
of fact set forth herein, along with their proportionate
share of attorney’' s fees.”
The cl ai mant was seen at Texas Tech University Health
Sci ences Center, “International Pain Institute,” on Apri
28, 2003. Dr. Gabor B. Racz reported, “Pt here today for
re-eval uati on and di scussion of treatnment plan he stated he

has won his case agai nst WCC of Arkansas since the |ast
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procedure he had done with us in 06/02 was not cover (Sic)
| ast March he got a positive response for his treatnent to
continue, reason why he presents back to us. He states he
got good pain relief fromright sided stellate ganglion
bl ock and pul sed node radi of requency, his pain to the right
hand has returned and to the left remains the sane.” Dr.
Racz assessed, “1. Synpathetically maintained pain versus
synpat hetically i ndependent pain in the right upper
extremty greater than the left upper extremty. 2.
Bil ateral ulnar nerve neuralgia.” Dr. Racz planned the
following: “1. Schedule left stellate ganglion bl ock Pul sed
node radi of requency, no steroid. 2. Schedule right
stel l ate ganglion Pul sed Mbode radi of requency, no steroid.
3. Consider cervical DCS trial after that and possible
peri pheral stimulator. 4. Letter of medical necessity
#577775."
Christine Hendrix, the claimant’s wife, testified that
the April 28, 2003 visit with Dr. Racz “was paid for by
wor kman’s conmp.” Ms. Hendrix testified, “The only visit
that was paid was April 28'". Everything else, we've paid.”
The cl ai mant underwent | eft-sided ganglion pul sed

radi of requency | esioning at University Medical Center on My
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14, 2003. The clai mant subsequently followed up at the

“Pain Institute,” and the clai mant underwent a right-sided

ganglion block at the Medical Center on May 27, 2003.

Dr. Mles R Day, assistant professor of pain

managenent / anest hesi ol ogy with the International Pain

Institute, stated the foll owi ng on May 29, 2003:

M. Randall Hendrix is a 49-year-old gentl eman

who was referred to our clinic by Dr. Thomas Hart
in Little Rock, Arkansas back on June 13,

2002. M. Hendrix case is very conplex and | have
even dictated a letter to the Wrkers’
Conmpensat i on Commi ssion on Cctober 28, 2002
regarding M. Hendrix. As you recall, he has a
wor ki ng di agnosi s of conpl ex regional pain
syndronme of the bilateral upper extremties and

[ synpat hetically i ndependent pain of the upper
extremties]. A treatnment plan was devi sed

by nmy coll eague at the tinme of his initial visit,
whi ch included stellate ganglion bl ocks and
[thoracic synpathetic blocks]. |If the synpathetic
bl ocks were effective they would be fol |l owed by

r adi of r equency.

Al so, in the treatnent al gorithm dorsal colum
stinmulation was di scussed and the possibility of a
medi an nerve peripheral nerve stinulator.
understand that there is a judge ruling in favor
of care to be provided to M. Hendrix, but there
I's sonme di screpancy regardi ng what was and was not
approved. | would appreciate a clarification of
exactly what was approved for M. Hendrix to have.
Because of the conplex nature of his case, he was
appropriately referred to our clinic.

There is a letter fromM. Janes C. Baker, Jr. who
represents Workers’ Conpensation regarding the
patient’s “routine” pain managenent. The care
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that he is being provided here at the Texas Tech
International Pain Institute is not exactly
“routine.” The pul sed radi of requency | esioni ngs
that M. Hendrix is receiving, fromwhat we are
being told by Dr. Hart, is not available in the
Arkansas area. |In fact, the patient said that Dr.
Hart call ed several pain managenent institutes in
that area to see if they provided radi of requency
or pul se node radi of requency and they said that
they did not. | repeat, M. Hendrix's care should
not be | abeled as routine. | feel that he would
not have been referred to our clinic in Lubbock,
Texas if what we provide is closer to hone.

Regardi ng the procedures that we place in our
treatnment algorithm the stellate ganglion bl ocks
have been done, as well as the pul se node

radi of requency | esionings of the aforenentioned
ganglion. Next on the treatnent algorithm
depending on the patient’s response, would be a

t horaci c synpat hetic block and a pul se node

radi of requency. They are part of the synpathetic
nervous systemthat does not enter the stellate
ganglion, therefore, they go into the arm

i ndependently and sonetines are mssed by stellate
gangl i on bl ocks.

Peri pheral nerve stinulators and dorsal col umm
stinmulators are nore invasive pain therapies, but
these are procedures that are usually not done
initially because there are other procedures that
can be done prior to going into sonething that is
nore advanced and nore invasive. | understand
currently that M. and Ms. Hendrix are actually
having to pay out-of-pocket for their procedures
and have al so gone to the I ength of obtaining

| oans, so that they can get the care that M.
Hendri x deserves.

This is a gentleman who is doing his best to cope
with the pain and is really trying to get back to
work. At present he is being inhibited from
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acconplishing this goal because the appropriate
care that he so deserves is not being approved
and that is the main purpose of this letter...

Frazier wote to Dr. Hart on August 13, 2003:

Randal Hendri x returned today for followup of his
upper extremty conplaints. M. Hendrix is here
primarily to determ ne ny opinion as to whether
there are adequate facilities and personnel within
this area to provide specialized training that he
requires to have a peripheral nerve stinulated

i npl ant placed. To ny know edge there is no one in
this inmedi ate area or even in the state of
Arkansas who provides this kind of |evel of care.
It has been your recommendation that M. Hendrix
seeks additional nedical care in the Pain
Institute in Lubbock, Texas and | would concur

wi th your opinion. Therefore we respectively
submit that this be covered under his workers
conpensati on coverage as an in-network covered
nodality. After reviewing the nedical record, it
is apparent there has been an order fromthe

Wor kers’ Conpensation Conmm ssion granting that the
treatnent i s necessary and reasonable...

The claimant returned to Dr. Racz at the Pain Institute

on January 5, 2004:

Pt here today for foll owup and di scussion of
treatment plan. Although he had been assured by
his |lawer that treatnments he is receiving here
woul d be covered by WCC in accordance with the
Ar kansas judge’s ruling which was filed March 7,
2003, WCC has refused to pay for the PEMF of his
stellate ganglion. He has taken a second nortgage
on his famly hone in order to pay for the
treatments he has been receiving fromus. His
hope, (and ours) is that he can avoid stinulator
pl acenent and the concom tant risks associ ated
with that procedure. He received Left-sided
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Stellate Ganglion PEMF | ast nonth and returned
today for the same thing on the right. He

has not noticed an inprovenent in his pain
yet....He and his wife are hoping that we can help
clarify the issues surrounding his WCC case. In
the neantine, they want to proceed with the
Thoraci c Synpathetic Block with P-EMF as pl anned,
if possible during this trip, and the issues with
WCC to be clarified at a | ater on.

Dr. Racz assessed, “1. Synpathetically maintained pain
versus synpathetically independent pain in the right upper
extremty greater than the left upper extremty. 2.

Bi | ateral ul nar nerve neuralgia.”

Dr. Racz perforned a “di agnostic thoracic synpathetic
bl ock” on January 6, 2004. Dr. Racz’ preoperative and
post operative di agnoses were “1. Conpl ex regional pain
syndrone (CRPS), synpathetically maintained pain, central
and neuropathic pain.”

The claimant testified, “Wth the synpathetic bl ock, |
was able to have pain relief for eight to nine nonths. So
that did help quite a bit. It reduced ny pain a significant
anount - not conpletely, but quite a bit.”

The claimant continued to foll ow up at the Pain
Institute. Dr. Racz performed “1. Right-sided T2-T3

radi of requency thermal |esioning” on January 13, 2004.
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A pre-hearing order was filed on March 23, 2004. The
claimant contended that “in 1997, and again in the year
2002, he was awarded certain nedical benefits. d aimant
pursued those nedi cal benefits and has incurred indebtedness
in the amount of $18,000. The nedical treatnent accounting
for the $18,000 was treatnment awarded pursuant to a 2002
award. These nmatters have been controverted for purposes of
attorney’s fees. Likew se, whatever statutory penalties my
be appropriate, should be applied. Doctrine of res judicata
al so has application to these facts.”

The respondents contended that all appropriate nedical
benefits had been paid to date. The respondents contended
that “the Conm ssion, in a March 7, 2003, opinion, found
that the claimant was entitled to treatment by Dr. Racz in
Lubbock, Texas, for a peripheral nerve stinulator inplant.
Since this opinion, claimnt has had nunmerous trips to Dr.
Racz for procedures other than the inplant. This treatnent
i ncl udes di agnostic nerve bl ocks and radi of requency
| esioning to deternmine if the claimnt has a synpathetic
conponent to his condition. In prior opinions dated May 27,
1997 and August 11, 1998, the Commi ssion found that the

cl ai mant has no synpathetic conponent to his injury and that
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the claimant is not entitled to further treatnent to
determ ne the etiology of his condition. Therefore, res
judicata and/or |aw of the case bar the present claimfor
benefits. In the alternative, if these doctrines do not bar
the present claim the treatnent at issue is not reasonable
or necessary, nor is it related to the claimnt’s
condition.”
The parties agreed to litigate the follow ng issues:
1. Unpaid nedical expenses (for treatnment from
June 13, 2002 to the present except for the
proposed stimulator inmplant which is now approved
by the respondents and reserved as a potenti al
heari ng issue);
2. Statutory penalties;
3. Controverted attorney’s fee;
4. Res judicata; and
5. Law of the case.
Christine Hendrix testified that the clai mant underwent
a permanent stinulator inplant on May 10, 2004. The
respondents’ attorney stated at hearing that the respondents
had paid for a spinal cord inplant.
The adm ni strative | aw judge found, in pertinent part:
3. The findings of ALJ White in his March 7, 2003
Opinion and Order are res judicata on the issue as
to whether or not the treatnment protocol devised
for M. Hendrix at the International Pain Center
on June 13, 2002 is reasonably necessary for and

causally related to M. Hendrix’s conpensabl e
injury.
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4. Based on ALJ Wite' s findings, the treatnent
proposed in the June 13, 2002 protocol for
stinmulator inplant devised for M. Hendrix by the
International Pain Clinic is reasonably necessary
for and causally related to M. Hendrix’s
conpensabl e injury.

5. The treatnent which M. Hendrix received at
the International Pain Cinic in Lubbock, Texas
between April of 2003 and April of 2004 is

preci sely that treatnment which was proposed in the
June 13, 2002 protocol devel oped by the
International Pain Cinic for M. Hendrix.

6. Consequently, based on ALJ Wiite’'s findings in
his March 7, 2003 Opinion and Order, | find that
the respondents are liable for the treatnent

at issue provided at the International Pain Cinic
bet ween April of 2003 and April of 2004.

7. For reasons discussed herein, | also find that
t he respondents’ failure to authorize and to pay
for M. Hendrix’s treatnment at issue at the
International Pain Cinic between April of 2003
and April of 2004 has been willful and
intentional, and | therefore find that the
respondents are liable to the claimant for a 36%
penalty on the medi cal expenses and travel
expenses which the respondents owe to or on the
behal f of M. Hendrix for the treatnment at issue.

The respondents appeal to the Full Comm ssion.

1. ADJUDI CATI ON

A

Res Judi cata

Res judicata means a thing or matter that has been

definitely and finally settled and determned on its nmerits

by the decision of a court of conpetent jurisdiction.

JeToCo Corp. v. Hailey Sales Co., 268 Ark. 340, 596 S. W 2d

703 (1980). Freely translated, res judicata means, “the
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matter has been decided.” Hastings v. Rose Courts, Inc.,

237 Ark. 426, 373 S.W2d 583 (1963). The Arkansas Suprene
Court has said that the true test of whether a particular
poi nt, question or right has been concluded by a forner suit
and judgnent is whether such point, question or right was
distinctly put in issue, or should have been put in issue,
and was directly determ ned by such former suit and

judgrment. Pulaski County v. Hill, 97 Ark. 450, 134 S.W 973

(1911); Hollis v. Piggott Juni or Chanber of Commerce, 248

Ark. 725, 453 S.W2d 410 (1970). Res judicata applies to

deci sions of the Conmmi ssion. Harvest Foods v. Washam 52

Ark. App. 52, 914 S.W2d 776 (1996).

In the present matter, the Full Comm ssion finds that
the claimant’s entitlenent to treatnment fromDr. Racz is res
judicata. Followi ng the claimant’s conpensable injury, the
cl ai mant began treating with Dr. Hart in Decenber 1994. The
cl ai mant subsequently underwent surgeries performed by Dr.
Frazier. In an opinion filed May 28, 1997, an
adm nistrative |law judge found that treatnment provided the
claimant fromDr. Hart was reasonably necessary. The Ful

Comm ssion affirmed and adopted the admi nistrative | aw
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judge’ s findings, and there was no appeal of the
Conmi ssion’ s deci si on.

Begi nning in June 2002, the claimant began treating
with Dr. Lou and Dr. Martucci pursuant to Dr. Hart’s
referral. Dr. Lou and Dr. Martucci planned a course of
treatnment for the claimnt which included bilateral stellate
ganglion bl ocks, a synpathetic bl ockade, a dorsal colum
stimul ator, a possible peripheral nerve stinulator, and
conti nued nedi cati on managenent. The respondents initially
controverted nost of this nedical treatnment but |ater
indicated that they had paid for the treatnent the clai nant
began receiving in June 2002.

In July 2002, Dr. Hart explicitly recomended a
referral to Dr. Racz at the International Pain Institute at
Texas Tech University. The clai mant subsequently contended
in a pre-hearing order that Dr. Hart had referred the
claimant to Dr. Racz, and that treatnent provided by Dr.
Racz was reasonably necessary. The claimant therefore
distinctly put into issue the question of whether he was

entitled to treatnent fromDr. Racz. See, Pulaski County V.

HIll, supra. An administrative |aw judge filed an opinion

on March 7, 2003, and found that treatnment provided by Dr.
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Racz was reasonably necessary for treatnment of the

claimant’ s conpensable injury. The admnistrative |aw judge
ordered and directed the respondents to pay benefits in
accordance with the admnistrative |aw judge’s findings of
fact. There was no appeal of the adm nistrative |aw judge’s
opinion. The issue of the claimant’s entitlenent to
treatnent fromDr. Racz is thus res judicata.

The preponderance of evidence al so shows that treatnent
provided by Dr. Racz was reasonably necessary in connection
with the claimant’s conpensable injury, pursuant to Ark.
Code Ann. 811-9-508(a). The Full Comm ssion again notes
that Dr. Hart, an authorized treating physician, referred
the claimant to Dr. Racz. Dr. Racz began treating the
claimant in April 2003. Dr. Racz’ treatnent included
bi |l ateral ganglion bl ocks and consi deration of a dorsal
colum stimulator. Dr. Racz’ treatnent plan appeared to be
essentially the sane as the “treatnent protocol” outlined by
Dr. Lou and Dr. Martucci on June 13, 2002. W note that Dr.
Frazier, the treating surgeon, opined that treatnent
provided by Dr. Racz to be reasonably necessary. W note
the claimant’s testinony that followi ng the “synpathetic

bl ock” adm nistered by Dr. Racz, “lI was able to have pain
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relief for eight to nine nonths. So that did help quite a
bit. It reduced ny pain a significant anount - not
conpletely, but quite a bit.”

B. Penalty

Ark. Code Ann. 811-9-802 provides:

(d) Medical bills are payable within thirty (30)
days after receipt by the respondent unl ess

di sputed as to conpensability or anount.

(e) I'n the event that the commi ssion finds the
failure to pay any benefit is willful and
intentional, the penalty shall be up to thirty-six
percent (36%, payable to the clai mant.

In the present matter, the clainmant contended before
the Comm ssion that treatnent provided by Dr. Racz was
reasonably necessary. In an opinion filed March 7, 2003, an
adm nistrative |law judge found that treatnent provided by
Dr. Racz at the International Pain Cinic was reasonably
necessary. The adm nistrative |aw judge ordered the
respondents to pay benefits in accordance with this finding
of fact, and the respondents did not appeal the
adm nistrative |law judge' s decision. On May 29, 2003,
however, Dr. Day reported that the respondent-carrier
refused to pay for the treatnment awarded by the

adm nistrative law judge. Dr. Day noted, “I understand

currently that M. and Ms. Hendrix are actually having to
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pay out-of-pocket for their procedures and have al so gone to
the Il ength of obtaining |oans, so that they can get the care
that M. Hendrix deserves.” On January 5, 2004, Dr. Racz
reported that the respondent-carrier had refused to pay for
the treatnment awarded by the adm nistrative |aw judge. Dr.
Racz noted, “WCC has refused to pay for the PEMF of his
stellate ganglion. He has taken a second nortgage on his
famly honme in order to pay for the treatnents he has been
receiving fromus.”

The Full Comm ssion finds that the respondents’ refusal
to pay for the awarded treatnent fromDr. Racz and the
I nternational Pain Institute was willful and intentional.
Pursuant to Ark. Code Ann. 811-9-802(e), therefore, the Ful
Conmi ssion affirns the adm nistrative |aw judge’'s finding
that the respondents are liable for a 36% penalty on the
claimant’ s nedi cal expenses incurred at the International
Pain Institute and as provided by Dr. Racz. The Ful
Comm ssion finds that the respondents are not liable for a
36% penalty on the clainmant’s travel expenses. Ark. Code
Ann. 811-9-802 does not provide for a penalty on travel

expenses.
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Based on our de novo review of the entire record, the
Ful | Comm ssion finds that the claimant’s entitlenent to
treatment fromDr. Racz and the International Pain Institute
is res judicata and the responsibility of the respondents.
The clai mant al so proved that the nedical treatnment from Dr.
Racz and the International Pain Institute was reasonably
necessary pursuant to Ark. Code Ann. 811-9-508(a). The
cl ai mant proved, pursuant to Ark. Code Ann. 811-9-802(e),
that he was entitled to a 36% penalty on the respondents
failure to pay for these awarded nedi cal benefits, and that
the respondents’ failure to pay nedical benefits was w |l ful
and intentional. The Full Comm ssion therefore affirns as
nodi fied the opinion of the adm nistrative |aw judge. W
affirmthe admnistrative law judge' s finding that the
respondents are liable for treatnment provided at the
International Pain Institute between April 2003 and Apri
2004. The Full Comm ssion does not affirmthe
adm nistrative law judge's finding that the respondents are
liable for a 36% penalty on the claimnt’s travel expenses.
The claimant’s attorney is entitled to fees for |egal
services, pursuant to Ark. Code Ann. 811-9-715(Repl. 1996).

For prevailing in part on appeal to the Full Conm ssion, the
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claimant’s attorney is entitled to an additional fee of two
hundred fifty dollars ($250), pursuant to Ark. Code Ann
§11- 9- 715(b) (2) (Repl . 1996).

T IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner

Comm ssi oner MKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opinion. M carefully conducted de novo review of this
claimin its entirety reveals that the claimnt has fail ed
to prove that he is entitled to additional nedical benefits
based upon the doctrine of res judicata. |In nmy opinion, we
shoul d deny conpensation on the basis of res judicata
rat her than award the clai mant conpensati on based upon res
judicata.

The majority now finds that the findings of the
Adm ni strative Law Judge in the March 7, 2003, Opinion and

Order are res judicata as to the issue of whether the
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treatment protocol devised for the claimnt at the
I nternational Pain Center(IPC)in Lubbock, Texas, on June 13,
2002, is reasonably necessary and causally related to the
clai mant’ s conpensabl e bil ateral carpal tunnel syndrone
injury. Wiile | agree with this finding, | nust disagree
with the majority’s interpretation of the March 7, 2003,
opinion. Cearly that opinion | eaves roomfor
interpretation.

A review of the four previous Adm nistrative Law
Judge Opi nions and one previous Full Comm ssion Opinion
reveals the follow ng pertinent information. First, in an
Opinion filed on May 28, 1997, the Administrative Law Judge
addressed the reasonabl eness and necessity of various nodes
of treatnent recomended by pain specialist, Dr. Thomas
Hart. The cl ai mant came under the care of Dr. Hart for
unrelenting pain in his hands and wists after bil ateral
carpal tunnel releases failed. At that tinme, the
conpensability of claimant’s bilateral carpal tunnel
syndrome was not disputed. Over the course of his treatnent,
Dr. Hart reconmended several potential npdes of treatnent,
many of which were not found to be reasonabl e and necessary

for the treatnment of the claimant’s conpensable injury. In
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the March 7, 2003 Opinion, the Adm nistrative Law Judge
addressed the issue of the claimant’s nedical treatnent as
foll ows:

However, in summary, his authorized
treating physician for several years has
been Dr. Hart, a pain specialist, and
Dr. Hart has recommended severa
potential nodes of treatnent, many of

whi ch have been found to be not
reasonably necessary for treatnent of
the claimant’s conpensable injury. In
this regard, Dr. Hart has stated that he
has suggested many of these treatnent
nodal i ti es under what he calls “the
glimer of hope theory.” Apparently, in
[ight of the severity of the pain of

whi ch the cl ai mant conplains, Dr. Hart
feels any treatnent that offers the

clai mant any glinmer of hope for relief

i s reasonably necessary for treatnent of
the injury. Dr. Hart’'s medical reports
at tinmes sound nore like legal briefs in
which he is trying to persuade the

Comm ssi on rat her than objective nedical
reports, and he has frequently
guestioned the Comm ssion’s

under standing of the claimnt’s
situation and the condition from which
the clai mant suffers.

After explaining that the Comm ssion is not
unsynpat hetic to the claimant’s sufferings, but that it is
bound by the applicable Iaw of this state, the
Adm ni strative Law Judge stated further:

... While it’s clearly understandabl e
that the nedical profession considers
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any treatnment that offers an individual
who suffer[s] froma chronic pain
syndronme, such as the claimnt, any
“glimer of hope” for relief, that
sinply is not the | egal standard that
nmust be applied in cases such as this.

In reciting | anguage from previous opinions in
whi ch he had attenpted to “draw a line” to establish the
type of nedical treatnent that would be considered
reasonably necessary for the treatnent of clainmant’s
conpensabl e injury under the applicable | aw, the
Adm ni strative Law Judge st at ed:

The claimant is entitled to treatnent
whi ch is reasonably necessary to

mai ntain his condition and to control
his pain and other synptons. This

i ncl udes only proven nodes of treatnent
whi ch are commonly accepted by the

nmedi cal profession. It does not include
experinmental or exotic fornms of
treatment. The claimant is not entitled
to nodes of treatnent and eval uation
pursued in an effort to exhaust all
possi bl e neans of determ ning the
etiology of the claimant’s probl ens and
to conpletely resolve these probl ens.

In his March 2003 Opinion, the Adm nistrative Law
Judge found that, anong other things, the treatnment that the

claimant had previously recei ved under the direction of

Dr. Racz at IPC was “directed at nmaintaining the claimnt’s

condition and toward control of his pain and other
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synptons.” Consequently, the Adm nistrative Law Judge
specifically found that the nedical treatnent provided at
| PC under the direction of Dr. Racz “was” reasonably
necessary for the treatnment of the claimant’ s conpensabl e
injury. In addition, the Adm nistrative Law Judge
specifically found that “the periheral nerve stinultor
recommended by Dr. Racz and the International Pain Cinic is
reasonably necessary for treatnent of the cliamt’s
conpensabl e injury... ”. Based upon these findings, the
Adm ni strative Law Judge ordered the respondents to pay
benefits “in accordance with the findings of fact set forth
herein”.

It is fromthis anbi guous | anguage with the use of
past and present tenses that we are asked to determ ne
whet her the findings in the March 7, 2003, Opinion are
di spositive of the issue of the conpensability of the
ganglion bl ock and radi o-frequency | esioning treatnments
adm nistered to the claimant at | PC during April of 2003
through April of 2004. A review of the record clearly
reveals that the issues litigated in the March 7, 2003,
Qpinion, were limted to the conpensability of treatnent

adm nistered at the IPC prior to the Decenber 9, 2002,
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hearing. The March 7, 2003 Opinion found that the nedical
treatnment already rendered by Dr. Racz at | PC had been
reasonably necessary for the treatnment of the claimant’s
conpensable injury. In terms of future treatnment, the

Adm ni strative Law Judge only concl uded that a peri pheral
nerve stinmultor woul d be considered a reasonably necessary
node of treatment for the claimant’s conpensable injury. The
Adm ni strative Law Judge obviously foresaw that the
claimant’ s condition would require ongoing treatnment in
order for himto be able to manage his pain. And,
considering that in his March 2003 Opinion the

Adm ni strative Law Judge specifically addressed Dr. Hart’s
frequently harsh criticismof Conm ssion decisions
concerning the claimnt’s ongoing treatnent, the

Adm ni strative Law Judge apparently attenpted to offer
general clarification, or at |east a guideline, regarding
the type of treatnent nodalities that would be considered
reasonably necessary for future treatnment of the clainmant’s
conpensabl e injury. Wth the exception of a peripheral nerve
stinmul ator, however, the Adm nistrative Law Judge did not
award any specific future nedical treatnment in his March

Opinion. Furthernore, contrary to the present Admi nistrative
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Law Judge’ s statenments concerning the claimnt’s treatnent
prot ocol as devel oped by Dr. Lou, and the majority’s
finding, future ganglion blocks and radio-frequency

| esioning were not listed in issue, awarded, or otherw se
menti oned in the previous Adm nistrative Law Judge’ s March
7" Opinion. In my opinion, in this case it is error to go
beyond the four corners of the March 7, 2003 Qpinion to find
ot herw se.

Regarding this treatnent protocol, or treatnent
algorithim as it sometinmes called, the record reveal s the
following. To begin with, Dr. Hart first referred the
claimant to Dr. Racz at IPCin his May 17, 2002 nedica
report. In that report, Dr. Hart confirned that the clai mant
suffered fromfailed carpal tunnel and failed back surgical
syndrome, and he stated that “many tinmes these patients do
well with spinal cord stimulation.” Therefore, the clai mant
was seen for his initial evaluation at |IPC on June 13, 2002,
by Dr. Leland Lou. Dr. Lou assessed the claimant as having
ei ther synpathetically maintained or synpathetically
i ndependent pain in his upper extremties, and he then set

forth the follow ng proposed treatnent plan:
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1. W will schedule a right stellate
ganglion block with | ocal anesthetic and
steroid, and proceed to RFTC of the
right stellate ganglion if successful.

2. In the future, we will consider a

| eft stellate ganglion block and proceed
to RFTC on the left stellate ganglion if
successful . (Enmphasi s added)

3. W will followwth bilateral
t horaci ¢ synpat heti c bl ockade and then
proceed to RFTC i f successful.

4. W will attenpt to schedule a single
versus dual dorsal colum stinul ator
trial in an effort to reduce central
pain in both upper extremties.

5. W will consider in the future, the
possibility of right medial nerve
peri pheral nerve stinul ator.

6. W& woul d suggest a possi bl e Zonegran
trial to Dr. Hart in Arkansas but w |
allow himto make this nedication
managenent deci si on. Because of the
patient’s worker’s conpensation status,
we will aggressively attenpt to have

t hese procedures schedul ed and approved
and do them as quickly as possible
because the patient is fromout of town.
The patient has offered to cover sone of
t he procedures out of their pocket, and
we w il hope this will not be necessary.

7. The attendi ng physician was present
and involved in the entire care,
pl anni ng, and treatnment of this patient.
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Al t hough before himat the hearing, the
Adm ni strative Law Judge did not address the above treatnent
plan in his March 2003 decision. Nor did the Adm nistrative
Law Judge i ncorporate any portion of that plan into his
final award, by reference or otherwise. Further, as Dr. Hart
admtted in his report dated July 21, 2003, the stellate
ganglion bl ocks were used to determ ne whether the
claimant’s pain is synpathetically maintained or
i ndependent; thus, these bl ocks were diagnostic in nature.
As previously nmentioned, in his March 2003 Opi nion, the
Adm ni strative Law Judge clarified that diagnostic
procedures woul d not be considered reasonably necessary for
the future treatnment of the clainmant’s conpensable injury.
Rat her, the only future nedical treatnent that the
Adm ni strative Law Judge awarded in that decision was the
recomended stimulator inplant. Mre specifically, and as
previously stated, the Adm nistrative Law Judge found “the
peri heral nerve stimultor recormended by Dr. Racz and the
International Pain dinic is reasonably necessary for
treatment of the clainmant’s conpensable injury... ”. In
summary, the Adm nistrative Law Judge, by no neans, took a

bl anket approach to the claimnt’s nedical treatnent,
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thereby giving Dr. Racz “carte blanche authority” to treat

the claimant as he saw fit. See, MIller v. Concordia Care

Center, Full Comm ssion Qpinion filed August 28, 2002 (File
No. E911074). Nor by the Adm nistrative Law Judge’ s Opi ni on
of March 7, 2003, or any Opinion prior to that, were the
respondents obligated for any and all expenses which may
have been incurred as the result of these services. |ndeed,
these services nust still be reasonably necessary for the
claimant’ s conpensable injury as required by the Act. Id.;

See also, A C A 811-9-508(a).

The doctrine of res judicata applies where there
has been a final adjudication on the nerits of an issue by a
court of conpetent jurisdiction on all matters litigated and
those matters necessarily within the issue which m ght have

been litigated. Perry v. Leisure Lodges, 19 Ark. App. 143,

718 S.W2d 114 (1986). The doctrine of res judicata bars the
reopening of matters once judicially determ ned by conpetent

authority. GMn v. R D Hall Tank Co., 10 Ark. App. 12,

660 S.W2d 947 (1983). Res judicata applies to decisions of

the Wbrkers’ Conpensation Conm ssion. Perry, supra; GmMn,

supra. The rationale underlying the doctrine of res judicata

is to end litigation by preventing a party who has had one
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fair trial of a question of fact fromagain drawing it into

controversy. Mhawk Tire and Rubber Co. v. Brider, 259 Ark

728, 536 S.W2d 126 (1976). However, the doctrine does not
bar issues which were not decided and could not have been
decided. In this regard, the Arkansas Suprene Court nade the

foll ow ng cooments in Fawett v. Rhyne, 187 Ark. 940, 63

S.W2d 349 (1933):

The doctrine of res judicata rests, not
upon the fact that a particular
proposition has been affirmed or denied
in the pleadings, but upon the fact that
it has been fully and fairly
investigated and tried. A point not

rai sed by the pleadings nor decisive of
the case and not actually litigated is
not conclusively established for the
pur pose of a subsequent suit upon a

di fferent cause of actions, although it
may be expressly or tacitly involved in
t he judgnent.

Clearly the issue of whether treatnent in the form
of a series of left stellate ganglion bl ocks and radi o-
frequency | esioning was reasonably necessary for the
treatment of the clainmant’s conpensable injury, was not
raised in the pre-hearing or at the hearing of March 7,
2003. Furthernore, as these procedures were nerely future
considerations in terns of proposed treatnent nodalities,

the issue of their reasonable necessity was not ripe for
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determnation at the tinme of the claimant’s March 2003
hearing. Again, in his March 2003 Opinion, the
Adm ni strative Law Judge awarded benefits on the nedica
treatment received by the claimant under the direction of
Dr. Racz at IPC prior to the tine of that hearing. Moreover
even t hough the Adm nistrative Law Judge was obvi ously aware
of the proposed treatnent nodalities at the tinme of that
hearing, the only future treatnent that he specifically
awar ded was that of a peripheral nerve stimulator.
Therefore, although perhaps tacitly involved in the March
2003 judgenent of the Admi nistrative Law Judge, the
reasonabl eness and necessity of the nedical treatnent that
the claimant would potentially receive at | PC comencing in
April of 2003 through April of 2004 had not been raised by
t he pl eadi ngs, was not decisive of the case, and not been
actually litigated. This issue, therefore, was not
concl usively established at the claimnt’s hearing of
Decenber 2002, nor was it consequently barred by res
judicata.

Finally, as the respondents correctly assert, the
actual treatnent received by the claimant went well beyond

the treatnent proposed by Dr. Lou in his treatnent protocol
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dated June 13, 2002. Beyond Point No. 1, there were no
definite proposals set forth in the June 13, 2002, protocol
established by Dr. Lou; only future considerations. This
assertion is supported by the | anguage used in Points 2
through 6 of the treatnment protocol, i.e., “In the

future”;“We will consider”; and, “W would suggest.” Actual
treatment received by the claimant at I PC during the tinme in
question included the follow ng. On May 14, 2003, the

cl ai mant underwent a left-sided stellate ganglion block with
radi o-frequency | esioning. On May 27, 2003, the cl ai nant
underwent a repeat of the right-sided stellate ganglion

bl ock. On January 6, 2004, the clainmant underwent a

di agnostic thoracic T 3 synpathetic block, and he underwent
aright-sided T 2-3 radio frequency thermal |esioning just 7
days later. In summary, the claimant underwent two right-

si ded bl ocks, three right-sided | esionings, one thoracic

bl ockade, and one |eft-sided ganglion block with | esioning.
Since Dr. Lou’s treatnment protocol included one planned
right-sided block, and it considered one |eft-sided ganglion
bl ock and one bil ateral thoracic synpathetic bl ockade,

clearly the actual treatnent received by the claimnt

subsequent to his hearing of March 2003 wel| exceeded t hat
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considered in the June, 2002 protocol. None of these

addi tional procedures were offered to the Adm nistrative Law
Judge for a determ nation of reasonabl eness and necessity at
t he Decenber 2002 heari ng.

In summary, in his March 7, 2003, Opinion, it is
apparent that the Adm nistrative Law Judge limted his award
for nedical treatnent to that which was at issue; nanely,
the treatnment that the claimant received at the IPCin June
of 2002. In ternms of future nedical treatnent, the
Adm ni strative Law Judge exclusively found that the proposed
nerve stinulator inplant was reasonabl e and necessary to the
treatment of the clainmant’s conpensable injury. The
Adm ni strative Law Judge did not, however, by reference or
ot herwi se, award any other future treatnment to the clai mant
in his March 2003 opinion. This would | eave reasonabl e m nds
to conclude, therefore, that had the Adm nistrative Law
Judge intended to approve of and to award that treatnent
whi ch was outlined in Dr. Lou s treatnent protocol, he would
have specifically done so. Furthernore, the record reveal s
that the procedures undergone by the clai mant between Apri
3002 and April 2004, were diagnostic procedures which were

performed in order to determ ne the exact etiology of the
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claimant’s pain. Cearly, by previous orders of the
Comm ssion, the claimnt was prohibited fromreceiving
conpensation for further diagnostic procedures. Therefore,
if res judicata is applicable to this claim it should be to
used as a basis to deny the nedical treatnment in question.

In finding that the treatnment the clai mant
received at the I PC was reasonabl e and necessary the
maj ority has gone beyond the record fromthe Decenber 9,
2002, hearing and consi dered evidence fromthe treatnent
rendered subsequent to that date. Thus, | nust question how
the Adm nistrative Law Judge coul d have determ ned that
possi bl e future nedical treatnent was reasonabl e and
necessary back in 2002 if the Full Comm ssion cannot reach
this conclusion without reliance on the actual nedical
records which were generated for those proceedi ngs after
that hearing. | nust say he could not, and as expl ai ned
above, he took precise neasures to only award past treatnment
and the initial phase of treatnent protocol. The March 7,
2003 pinion did not provide carte blanche to all future
treat nent.

The record | acks substantial evidence to prove

that the respondents’ refusal to pay benefits was wilful and
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intentional, in the malicious sense of those words. Cearly,
t he respondents had valid justification for disputing the
reasonabl eness and necessity of the clainmant’s treatnent at
the PC fromApril of 2003 through April of 2004. And,

al t hough enpl oyers nust pronptly provide nedical services
whi ch nmay be reasonably necessary in connection with the
injury received by the enpl oyee, Ark. Code Ann. § 11-9-
508(a), injured enployees still have the burden of proving
by a preponderance of the evidence that the nedical

treatnment is reasonably necessary for the treatnment of the

conpensabl e injury. Norma Beatty v. Ben Pearson, Inc., Ful
Wor kers’ Conpensati on Conm ssion Opinion filed February 17,
1989 (O aim No. D612291). Gven the fact that reasonable
mnds clearly differ on the interpretation of the March 7,
2003, Opinion, | find that it is plain error to assess the
respondents with a 36% penal ty.

Therefore, | respectfully dissent fromthe

maj ority opinion.

KAREN H. McKI NNEY, Conm ssi oner



