BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAIM NO. F407748

VESLEY T. EDDLEMON,
EMPLOYEE CLAI MANT

ADVOCAT DI VERSI CARE,
EMPLOYER RESPONDENT

AMERI CAN HOVE ASSURANCE CO. ,
| NSURANCE CARRI ER RESPONDENT

OPI Nl ON FI LED OCTOBER 5, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE DONALD C. PULLEN,
Attorney at Law, Hot Springs, Arkansas.

Respondents represented by the HONORABLE MELI SSA ROSS
CRINER, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirned.

OPI Nl ON AND ORDER

The respondent appeals froman opinion filed by the
adm ni strative |law judge on May 13, 2005. The
adm ni strative |aw judge found, “The claimant has proven by
a preponderance of the evidence that he sustained a
conpensabl e specific incident injury on June 21, 2004. The
cl ai mant has proven by a preponderance of the evidence that
he remained in his healing period and was totally unable to

earn wages fromJuly 14, 2004 through Septenber 8, 2004 and
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from Novenber 3, 2004 through February 7, 2005.” After
reviewi ng the entire record de novo, the Full Conm ssion
affirnms the decision of the adm nistrative | aw judge. W
also find that the respondent is liable for all reasonable
and necessary nedical treatnent that the clai nant has
pursued for his back injury.
. H STORY

The clai mant, age 44 (10-26-60), had worked for the
respondent approxi mately four years perform ng maintenance-
related job duties at its Garland Nursing and Rehab
| ocation, which is part of Diversicare. H's nost recent job
was that of mai ntenance director wherein he was required to
troubl eshoot for all of the hones in Arkansas. The cl ai mant
mai ntai ns that on June 21, 2004, he injured his back while
perform ng mai ntenance-rel ated job duties for the respondent
at Garland Nursing and Rehab. According to the claimant,
whi | e shoveling rock, he twi sted wong or just picked up too
big a | oad, which caused his back to pop, thereby causing
himto buckle. A coworker, Tony Mrris, was wal ki ng by when
t his happened. He asked what was wong and the cl ai nant
told him M. Mrris instructed the claimant to go in and

tell Ms. Glnore, the adm nistrator, about his injury.
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According to the claimant, this incident happened between
8:00 a.m and 9:00 a.m

Shortly thereafter, the claimant went into M.
Glnore's office and told her he had injured his back and
was unable to conplete the job because of this. Thereafter,
the claimant went to his office and did sone paperwork for a
coupl e of hours, but was very unconfortable. Therefore, the
clai mant went back to Ms. Glnore’'s office and told her he
needed to go hone because his back was hurting.

The claimant first sought treatnment for his injury on
June 30, 2004 at the energency roomof St. Joseph’s Mercy
Health Center. It is noted that the claimant gave a history
of chronic back problens and prior surgery in 1997; and it
al so noted that the claimant presented with an exacerbation
of chronic back pain that had been present during the | ast
four days. The claimant was assessed as having, “acute on
chronic | ower back pain,” which was treated with pain
medi cati on. The cl ai mant was encouraged to followup with
his primary care physician, as he was di scharged hone.

Pursuant to orders fromDr. Ferdinand Roda, an MRl of
the lunbar was taken on July 8, 2004, with reveal ed,

“central HNP at L5-S1."
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The cl ai mant was seen on July 13, 2004, by Dr. Roda for
foll owup care of his back pain. Dr. Roda recorded a
hi story of the claimant having injured his back at work
whi | e shovel i ng rock and scraping floor tile.

On July 23, 2004, the claimant underwent, “I|unbar
| am not oy, nedial fasciectomnmy, and foram notony with
di scectony at L4-5 and L5-S1 right,” which was performed by
Dr. John Robert Pace. On August 2, 2004, Dr. Pace reported
that the claimnt continued under his care. As a result, he
directed the claimant to remain off work until he could be
re-eval uated on August 24, 2004.

On August 30, 2004, Dr. Pace wote:

Pl ease be advised that M. Eddl enon underwent

surgery on July 23, 2004 for a synptomatic disc

herniation at L,5 S,1 and L4,5. He had previous

di sc herniation at L4,5 and had recurrent synptons

due to recurrent disc herniation and al so had

exacerbation of the previously protruding disc at

L,5S,1. This time it was herniated and required a

di scectony to deconpress the S,1 nerve root with
surgery.

| believe that M. Eddl enobn’s di sc hernation at
L,5 S1 and the recurrent disc herniation at L4,5
were a result of his on the job injury June 21,
2004 within a reasonabl e degree of nedical
certainty.

Dr. Roda reported in a |letter dated August 30, 2004,

that the clai mant had been a patient of his since March
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1998. He further reported that the clainmant had a prior
work-related injury in February 1999, which required | unbar
di scectony at L4, L5 with renoval of foram nal fragnent.
According to Dr. Roda, the claimant had no further
conpl aints of pain, nunbness, or sciatica except for
occasi onal rnuscle spasns and | ow back pai ns which were
treated with steroids, nuscle relaxant and physi cal therapy.
He al so reported that over the |last two years the clai mant
had done extrenely well until the beginning of July 2004,
when he reinjured his back at work. Dr. Roda concluded his
|l etter by stating, “W have known since having MRl of
| unbosacral spine in February 1999 that he has degenerative
disc fromL3-4 through L5-S1. | believe that he had a work-
related injury of L4-5 and L5-S1.”

On August 31, 2004, Dr. Pace reported that he was
rel easing the claimant to return to work on Septenber 8,
2004, wth limtations of no |ifting anything over 40 pounds
and no repetitive bendi ng or stooping.

The claimant returned to work on Septenber 17, 2004 and

wor ked until October 26, 2004. On Cctober 29, 2004, the
cl ai mant was seen at the energency room of National Park

Medi cal Center (NPMC) due to conplaints of left side pain,
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which radiated to left groin, and he had difficulty
urinating. An MR at that tinme showed nultilevel disc
bul ging in L3-L4, L4-5, L5-S1, but there was no nerve root
conpressi on or spinal stenosis.

The claimant presented again to the energency room of
NPMC on Novenber 3, 2004, with conplaints of intractable
back and |l eft groin pain that had a duration of two weeks.
As a result, the claimant was admtted to the hospital for
pain control. He was assessed as having back, groin, and
| eft thigh pain, and status post |unbar |am nectony in July
2004 and February 1999. Wile hospitalized at NPMC, the
cl ai mant underwent several diagnostic testings and a
successful epidural steroid injection. The claimnt was
al so treated conservatively with physical therapy,
narcotics, and nuscle relaxant, but his condition continued
to worsen. Therefore, it was decided to proceed with the
| unbar | am nectony, for evaluation of an epidural hematonma
at L3-4 left. This procedure was performed by Dr. Pace on
Novenber 15, 2004. Postoperatively the clainmant’s condition
i nproved, and on Novenber 16, 2004, the clai nant was

di scharged hone in stable condition.
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Subsequently, on Decenber 16, 2004, Dr. Roda referred
the claimant for physical therapy treatnent, which was for a
duration of six weeks. Dr. Roda reported in a letter dated
February 3, 2005 that the claimant was released to return to
wor k February 7, 2005, with no restrictions.

A hearing was held in this matter on April 15, 2005.
During the hearing, the claimant gave testinony. The
claimant testified that prior to this claim he had never
filed a workers’ conpensation claimw th the respondent.
However, the claimant admitted to having filed two work-
related clainms while working for Lakewood Nursing Home. The
claimant testified that he filed his first claimin *78 due
to his left eye being put out, and he filed the second claim
in “99 due to a herniated disc, which resulted in back
surgery being perforned by Dr. Gocio. According to the
claimant, after a period of conval escence fromhis surgery,
he returned to work at Lakewood perform ng the sane
mai nt enance-type job duties. The claimant testified that
after his surgery, he saw Dr. Roda maybe once a year for
nmuscl e tightness and a nuscle relaxer to | oosen the nuscles
of his back up. However, he denied being on any nedication

at the time of his injury in June of ‘O04.
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The claimant admtted he did not see a doctor or have
any type of nedical care until approxinmately 10 days after
his injury. According to the claimant, during this period
of tinme, he attenpted to nake an appointnent with Dr. Roda,
but was unable to do so because he was on vacation that
week. The claimant further testified that although Dr.
Stecker was filling in for Dr. Roda, he did wish to see Dr.
Stecker. Therefore, he made an the appointnment with Dr.
Roda. However, the clainmant’s pain worsened; as a result, a
couple of days later, he sought treatnment fromthe energency
room of St. Joseph’s Mercy Health Center. According to the
claimant, he was |ater exam ned by Dr. Roda, who put himin
the hospital for pain managenent. The clainmant testified
that he eventually underwent surgery with Dr. Pace on July
23, 2004. According to the claimant, he felt stress and
pressured about going back to work; therefore, he was
rel eased to return to work on Septenber 17, 2004. The
claimant testified he returned to his old routine w thout
any limtations fromhis doctor. The claimant testified he
did well for about three weeks and after that he started
experiencing pain in his buttocks. According to the

clai mant, on Cctober 26, 2004, he pinched a nerve and at
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t hat point he could not wal k, and had to have this repaired
by way of surgery. The claimant further testified that he
suffered an epi dural henmatona, which also required surgery.
According to the clainmant, he al so underwent physi cal
therapy treatnment and regi ne of pain nedications. After his
| ast surgery, the clainmant testified that he was rel eased to
return to work on February 7, 2005, wi thout any
restrictions. According to the claimnt, he returned to
work at Garland performng his sane duties as before.
However, the claimant testified that on the 1%t of April, he
resigned his job because he was unable to performhis job
duties. The claimant testified that he has applied for and
been approved for Social Security Disability benefits. The
claimant testified that currently he has problens wth his

| ow back, as he has nunbness in his left leg and i s unable
to do a | ot of bending and stooping w thout his nuscles
knotting up.

On cross-exam nation, the claimant denied having told
anyone at Garland that he hurt his back at hone as opposed
to at work.

Troy Morris, who previously worked for the respondent

as director of nursing also gave testinony during the
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hearing. M. Mrris testified that he now works as the
adm ni strative/ executive director for Beverly Health Care.
According to M. Morris, he left enploynent with the
respondent strictly for advancenent. M. Mrris testified:

Q And just relate to us what you recall that
happened t hat day.

A. What | recall is that he was out back shoveling
sonme rock. He had | eaned over — stooped over —
his shovel, kind of grimacing. And | asked Wesl ey
what was wong. Wesley at that tinme asked ne if |
heard it pop, and I said, “No, | didn"t.” But he
said his back had popped and was hurting him
pretty good.

Q And then what happened?

A At that tinme | told him you know, that he
needed to go |l et Barbara G | nore know because
you’' re supposed to support [sic] it to your
supervi sor and that would be his innmediate
supervisor. And fromthere he went and reported
it to Barbara G| nore.

Q Did you overhear any conversation between M.
G I nore and Wesl ey?

A In fact, | was in Barbara’s office. She and |
wer e having a conversation about issues that were
going on in the building. And Wesley cone into
the roomat that tinme, and he was standi ng over by
her desk. And he had nentioned to her that he had
hurt his back.

Barbara G |l nore, the admi nistrator for the respondent,
testified during the hearing. M. Glnore testified that

she did not recall the claimant telling her on June 21, 2004
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that he had hurt his back. According to Ms. Glnore, the
claimant did not report a work-related injury to her until
July 15, 2004, at which point, she conpleted the proper
paperwork. M. Glnore testified that she had a good
wor ki ng relationship with the claimant, and she al so stated
that he had performed his work to her satisfaction. M.
Glnore testified that although after June 21, 2004, the
claimant or his wife called in several days to advise that
he woul d not be coming to work because his back was hurting,
she never knew the cause of his back problens, nor did she
ask. Ms. Glnore also testified that she recalled the
claimant telling her to have Kelly cone pick up the mule,
but she could not recall that conversation as far as him
saying he could not finish the job.

Darlene H lton, the Director of Nurses at the
respondent’s Pines Nursing and Rehab in Hot Springs, gave
testinmony during the hearing. M. Hlton testified that she
knows the claimant on a professional |evel, as he worked as
a mai ntenance nan at the respondent’s Garl and Nursing and
Rehab facility, which is next door to their facility.
According to Ms. Hilton, she would occasionally see the

cl ai mant when he would cone up to their building to speak
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wi th her maintenance man, Gary. She testified that on one
occasion, she noticed that the claimant walking “a little
bit oddly and he | ooked Iike he was in pain.” According to
M. Hilton, she asked the claimant what had happened to him
and he told her he had hurt his back “at hone,” pushing or
pul l'ing, but he did not renmenber exactly. Although M.
Hilton did not recall the exact date of this conversation,
she recalled that it had occurred during the third week of
June. She also testified that they had tal ked about Dr.
Roda and hi m bei ng on vacation and of Dr. Stecker’s refusal
to give the claimant an injection, which had previously

hel ped with the pain. According to Ms. Hilton, she
specifically recalled this conversation having taken pl ace
during the third week of June because Dr. Roda is their

medi cal director and her physician, and he was in fact on
vacation that week.

A Prehearing Conference was held in this claimon
January 26, 2005, and as a result, a Prehearing Order was
entered in the claimon that date. The foll ow ng
stipulations were submtted by the parties and accepted by

the adm nistrative | aw judge:
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1). There was an enpl oyer-enpl oyee rel ati onship on
June 21, 2004.

2). The conpensation rates will be agreed to before the
hearing. At the hearing, the parties agreed that
t he weekly conpensation rates are $345.00 for
tenporary total disability (TTD) benefits and
$259. 00 for permanent partial disability (PPD)
benefits.

By agreenent of the parties the issues to be litigated

were limted to the foll ow ng:

1). Conpensability of a June 21, 2004, specific
i ncident injury.

2). Entitlenment to nedical benefits.

3). The claimant’ S entitlenment to TTD benefits from

June 28, 2004, through July 5, 2004; July 8, 2004

t hrough Septenber 17, 2004; and again from Cct ober 26,

2004 t hrough February 8, 2005.

4). Entitlement to attorney’'s fees.

The cl ai mant contended that he sustained a conpensabl e
incident injury on June 21, 2004 and is entitled to mnedi cal
benefits. The claimant al so contended that he is entitled to
tenporary total disability benefits fromJune 28, 2004
through July 5, 2004, fromJuly 8, 2004 through Septenber
17, 2004, and from Cctober 26, 2004 through February 8,
2005, and attorney’s fees.

In contrast, the respondent contended that there was no

specific incident in the course and scope of the enpl oynment.
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Respondents contended theat the claimant had a pre-existing
condition fromwhich the current problemstens and there are
no objective findings of a newinjury. Respondents also
contended there was no conpensabl e gradual onset injury.
Respondents further assert the notice defense and contend
the first notice was July 15, 2004. The claimhas been
controverted.
After a hearing before the Comm ssion, the
adm ni strative |aw judge found, that “The cl ai mant has
proven by a preponderance of the evidence that he sustai ned
a conpensabl e specific incident injury on June 21, 2004.
The cl ai mant has proven by a preponderance of the evidence
that he renmained in his healing period and was totally
unable to earn wages fromJuly 14, 2004 through Septenber 8,
2004 and from Novenber 3, 2004 through February 7, 2005.”
The respondent appeals to the Full Conmm ssion.

1. ADJUDI CATI ON

A. Conpensability

The cl ai mant contends that he sustained a conpensable
specific incident injury to his back on June 21, 2004, while
performng job duties for the respondent. Ark. Code Ann.

811-9-102(4) (A) defines conpensable injury as:
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(i) An accidental injury causing internal or external

physi cal harmto the body or accidental injury to

prost hetic appliances, including eyeglasses,

contact |enses, or hearing aids, arising out of

and in the course of enploynent and which requires

nmedi cal services or results in disability or

death. An injury is “accidental” only if it is

caused by a specific incident and is identifiable

by the tine and place of occurrence[.]

A conpensabl e i njury nmust be established by nedi cal
evi dence supported by objective findings. Ark. Code Ann. 8§
11-9-102(4) (D). The claimant bears the burden of proof in
establishing a conpensabl e injury and nust sustain that
burden by a preponderance of the evidence. Ark. Code Ann. 8§
11-9-102(E) (i).

The adm nistrative | aw judge found that the instant
cl ai mant has proven by a preponderance of the evidence that
he sustained a conpensabl e specific incident injury on June
21, 2004. The Full Commission affirns this finding. The
claimant credibly testified that on the norning of June 21,
2004, while shoveling gravel, he heard his back “pop,” which
caused himto buckle. According to the claimant, he either
tw sted wong or just picked up too big a load. The Ful
Comm ssion finds that the claimant gave a credi bl e account
of the incident and of his pronpt reporting of the matter to

his supervisor Ms. Gl nore; although she denies any
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know edge of the injury until July 15, 2004. However, as
poi nted out by the adm nistrative |law judge, we find it is
gquite puzzling that although the claimnt and his wife
called in several days after June 21, 2004 to report he
woul d be absent due to his back hurting, she never asked the
claimant or his wife what the cause of his back problem

m ght be. W find that the claimant gave a credi bl e account
of having reported the incident to Ms. Glnore on June 21
2004, which was corroborated by M. Mrris, who testified he
was in Ms. Glnore' s office when the claimant reported this
incident. W find that the claimnt’s account of the
incident is corroborated by the nedicals and M. Mrris, who
credibly testified that he observed the clai mant | eaned
over/ stooped over his shovel, kind of grimacing on the day
of the incident. Wile we realize that Ms. Hlton testified
that the claimant told her he hurt his back at hone, the

cl ai mant deni es having told anyone at Garland that he hurt
his back at hone, or having injured his back at home. |In
addition to this, both Drs. Roda and Pace have essentially
opi ned that the claimant’s current back probl ens and need
for surgery resulted fromhis work-related injury, the Ful

Conmi ssion attaches significant to these two opinions since
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their clinical inpression of the claimant’s back injury is
consistent wwth his report of the incident, and considering
that they are the treating physicians and there being no
nmedi cal opinions to the contrary. Moreover, we think it
shoul d be noted that although the clainmant had prior back
probl ens, which included a protruded disc at L5-Sl1, a

herni ated disc at L4-5 (which was repaired in 1999), and
degenerative disc fromL3-4 through L5-S1, his pain and
related synptons were not of a debilitating nature unti
after the June 21, 2004 incident, which exacerbated these
preexi sting conditions, as is evidenced by subsequent

obj ective nedical findings of a herniated disc at L5-S1 and
a recurrent disc herniation at L4-L5. The Full Conm ssion
affirnms the admnistrative |aw judge’s finding that the

cl ai mant has proven by a preponderance of the evidence that
he sustai ned a conpensabl e specific incident injury on June
21, 2004.

B. Medical treatnent

An enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the

enpl oyee. Ark. Code Ann. § 11-9-508 (a). The cl ai mant
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bears the burden of proving that he is entitled to

addi ti onal nedi cal treatnent. Dalton v. Allen Eng’g Co., 66

Ark. App. 201, 989 S.W 2d 543 (1999). \What constitutes
reasonably necessary nedical treatnment is a question of fact

for the Comm ssion. Wight Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.W2d 750 (1984).

The adm nistrative | aw judge found in the present
matter, “Respondents are liable for all reasonable and
necessary nedical treatnent the clai mant has pursued for
treatment of his back.” The Full Conm ssion affirns this
finding. W find that the claimant proved by a
preponderance of the evidence that all the nedical treatnent
of record pertaining to his |low back injury was reasonably
necessary in connection wth his conpensable injury,
pursuant to Ark. Code § 11-9-508 (a).

C. Temporary total disability

An injured enployee is entitled to tenporary total
di sability conpensation during the tinme that he is within
his healing period and totally incapacitated to earn wages.

Arkansas State H ghway and Transportati on Departnent V.

Breshears, 272 Ark. 244, 613 S W 2d 392 (1981).
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The adm nistrative | aw judge found in the present
matter that the clai mant has proven by a preponderance of
t he evidence that he remained in his healing period and was
totally unable to earn wages fromJuly 14, 2004 through
Sept enber 8, 2004 and from Novenber 3, 2004 through February
7, 2005.” Here, we find that the preponderance of the
evi dence shows that the claimnt remained totally
i ncapaci tated fromearning wages fromJuly 14, 2004, the
date he was hospitalized for pain managenment until Septenber
8, 2004, the date that Dr. Pace released himto return to
work with restrictions. W further find that the
adm nistrative |law judge was correct in finding that the
cl ai mant thereafter again becane totally incapacitated from
ear ni ng wages on Novenber 3, 2004, when he was hospitalized
for pain managenent, through February 7, 2005, the date that
Dr. Pace released himto work without any restrictions.
I11. Conclusion

Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms all of the findings of the
adm nistrative law judge. W find that the clai mant has
proven by a preponderance of the evidence that he sustai ned

a conpensabl e specific incident injury on June 21, 2004.
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Respondent is liable for all reasonabl e and necessary

medi cal the claimant has pursued for his back injury. The

cl ai mant has proven by a preponderance of the evidence that
he remained in his healing period and was totally unable to
earn wages fromJuly 14, 2004 through Septenber 8, 2004 and
from Novenber 3, 2004 through February 7, 2005.

The claimant’s attorney is entitled to maxi numfees for
| egal services as provided by Ark. Code § 11-9-715 (Repl
2002) .

For prevailing on appeal to the Full Conm ssion, the
claimant’s attorney is entitled to an additional fee of five
hundred dol I ars ($500.00), pursuant to Ark. Code Ann. 811-9-
715 (Repl . 2002).

_ 1T 1S SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner

Comm ssi oner McKi nney di ssents.



