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OPINION AND ORDER

The cl ai mant appeals from a decision of the
Adm ni strative Law Judge filed March 3, 2005.

The Adm nistrative Law Judge entered the foll ow ng
findings of fact and concl usions of |aw

1. The Arkansas Wirkers’ Conpensation

Comm ssion has jurisdiction of this

claim

2. On August 7, 2003. the relationship

of enpl oyee-enpl oyer-carrier existed
bet ween the parti es.
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conpensabl e injury that
Conpensati on Act,

alleged injury is, indeed, an injury that is covered by the

Act ;

however,
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3. On August 7, 2003, the clai mant
earned wages sufficient to entitle her
to weekly conpensation benefits of
$440.00 for total disability and $330. 00
for permanent partial disability, should
such benefits have been appropri ate.

4. The claimant has failed to prove by
the greater weight of the credible

evi dence that any injury she sustained
in the accidental fall, on August 7,
2003, constitute “conpensable injuries”
wi thin the neaning of the Act.
Specifically, these injuries are
expressly excluded fromthe category of
“ conpensabl e injuries” by the

provi sions of Ark. Code Ann.
8§11-9-102(4)(B)(iii), in that the

cl ai mant was not perform ng “enpl oynent
services” at the tinme of her accident.

5. The respondents have denied the
occurrence of any “conpensable injuries”
and have controverted this claimin its
entirety.

The claimant all eges that he sustained a

i s governed by the Arkansas Wrkers

A CA 8§ 11-9-101 et seq. The claimant’s

the claimant has failed to establish the
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el enents necessary to prove a conpensable injury by a
pr eponderance of the evidence.

We have carefully conducted a de novo revi ew of

the entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly applies
the law, and should be affirned. Specifically, we find from
a preponderance of the evidence that the findings of fact
made by the Adm nistrative Law Judge are correct and they
are, therefore, adopted by the Full Conm ssion.

Thus, we affirm and adopt the decision of the
Adm ni strative Law Judge, including all findings and
conclusions therein, as the decision of the Full Conm ssion
on appeal .

T 1S SO ORDERED.

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Comm ssi oner
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Conmmi ssi oner Turner dissents.

DISSENTING OPINION

| must respectfully dissent fromthe opinion of

the Majority affirmng and adopting the Adm nistrative Law
Judge’ s decision that the claimant has failed to proved by a
greater weight of the credi ble evidence that any injuries
she sustained in an accidental fall, on August 7, 2003,
constitutes “conpensable injuries” within the meaning of the
Act, and specifically, that these injuries are expressly
excluded fromthe category of “conpensable injuries” by the
provi sions of Ark. Code Ann. 811-9-102(4)(B)(iii), in that

t he clai mant was not perform ng “enpl oynent services” at the
time of the accident. The respondent cross-appeal to the
extent that the Admi nistrative Law Judge’s decision can be
read as a denial that the claimant’s claimis barred by Ark.
Code Ann. 811-9-102(4)(B)(ii).

After a de novo review of the record, it is ny

opi nion that the claimant has nmet her burden of proving by a

greater weight of the evidence that the injuries she
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sust ai ned fromthe August 7, 2003 accidental fall would
constitute “conpensable injuries” within the neaning of the
Act. | further find that the claimant’s claimis not barred
by Ark. Code Ann. 811-9-102(4)(B)(ii).

The claimant was thirty-six years old at the tine

of the hearing. Her job title with the respondent-enpl oyer
was executive coordinator for the vice-president of account
service. Charlie Anderson was the vice-president of account
service. Her job duties including keeping M. Anderson’s

cal endar; scheduling his neetings; scheduling his travel;
schedul i ng any event and acting as event coordinator for any
event that he was responsible for; and, being general

support staff for the whole account service departnent.

The respondent - enpl oyer encouraged each depart nent

to have an “offsite” annually or biannually to pronote team
bondi ng and to set goals for the departnments. The cl ai mant
was responsi ble for planning and executing the offsite for

t he account service departnent. From May until August, the
claimant was in the planning stages of organizing the

offsite. She met with M. Anderson to determ ne what the



Engl e - F308708 - 6-

of fsite woul d consist of, what the presentations would be,
what was going to be done at the offsite, and where they
were going to go for the offsite.

About a week before the August 7-8, 2003 offsite,

the claimant nmet with M. Anderson to make sure that
everyt hing was on schedule. At that neeting, M. Anderson

brought with hima docunment he had prepared entitled “Needed

for Account Managenent O fsite.” This docunent included a

list of arrangenents to be made and a schedul e of the
activities for Thursday, August 7, 2003.

9:00 am - Depart from Ofice

- Conpl et ed handout books

- Team bags - sunscreen
towel s, snacks, water
guns, di sposabl e caner as,
etc will be distributed
to the teamas we arrive
at Gaston’s.

- Transportation -
Sur bur ban, Excursi ons,

ect
- ‘Beverages’ for the trip
in coolers
- Lunch arrangenents for
t he | ake
12: 00 pm - Arrive at Gaston’s Resort

- unl oad and change for
the party pontoon
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- You and | will manage
check-in on MY Anex
- You will again reiterate

tinme and place to neet to
pull out for the Lake

- You will direct us to
dock | ocation and you and
| will check in at the
dock

12: 30pm - Set sail on the Party
Pont oon & wave runners
- You will nom nate a boat

driver and let the group
deci de who starts out on
t he wave runners

- Get map of the lake with
directions to a good
‘“hang out’ spot that may
i nclude a beach area,
cliff/rocks to junp off

On the norning of August 7, 2003, the enpl oyees of
t he account service departnent net at the office to see a
short video presentation before |Ioading into the two
vehicles rented by the conpany to take themto Gaston’s
Resort and Bull Shoals Lake where the offsite was to take
pl ace. The enpl oyees were paid for the two days of the
of fsite, and had the enpl oyees not been at the offsite they

woul d have been expected at the office. The enpl oyees were
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due to return to the office by 5 o’ clock pmon August 8,
2003.

The cl ai mant was responsi ble for making sure that
everybody was in the right place at the right tine, paying
various bills, renting the vehicles, renting the boat and
wave runners, and making arrangenments for food. The clai mant
was the contact person for the various activities planned
for those two days. The clai mant was the event coordi nator
for the account service offsite and was not present as an
account manager. She was expected to keep the program
runni ng and take care of anything unexpected that m ght
conme up.

On August 7, 2003, while on the conpany offsite
the claimant was injured when she fell froma cliff. The
enpl oyees were enjoying tinme together for bonding on a
pont oon boat and wave runners on Bull Shoals Lake. As had
been pl anned earlier the clainmant had obtained maps of the
| ake so that they could locate a cliff or rocks that they
could junp off of into the | ake. They noticed sonme people

junping fromsonme rocks and decided to head in that
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direction. Three people left the boat to junp fromthe
rocks, the claimant, M. Anderson, and M|y Anders. Prior
to the claimant’s accident both M. Anderson and M|y
Anders had junped fromthe rocks. A picture of the site of

t he accident was introduced into the record and the cl ai mant
testified as follows to the circunmstances shown in that

pi cture:

Vell, at the tine that that picture is
taken, we were both standing there and I

told Charlie, like, “I don't know if |
can clear all those rocks,” and he
indicated, “Well, you just have to get a

good pushoff, your |ast pushoff,” and so
| said, “Ckay. WIIl you go first?” and
he said, “No, you go first, in case
somet hi ng happens.” So after Mlly

| anded in the water, then | backed up to
where | could junmp off and I went back
and forth two or three tines and then
that’ s whenever | slipped, when | knew
that I wasn’t going to get a good
pushoff the very last junp, and so |
tried to stop and it was too late; | was
already falling forward.

The claimant also testified to the specific
injuries sustained and as to how the accident related to her

job activities.
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Q GCkay. We're here today concerning an
accident that’'s been stipulated to that
you sustained on August 7, 2003. Tell ne
what happened to you, Tina.

A. W were up on the top of a cliff and
| fell fromthe cliff and had a fracture
to my vertebra and was paral yzed from

t he wai st down; broke both nmy wists, ny
left leg, five ribs. And they ended up
Care Flighting me to Springfield.

Q Now, you say you were junping froma
cliff; is that right?

A | fell fromthe cliff.

Q You fell froma cliff. Howis it —
mean how was that connected to your
enpl oynent ?

A. What we were doing was every
departnent has an offsite every year or
bi annual Iy, and the purpose of the
retreat is to go in and go over what we
did in the past year and | ook at what we
were going to do going forward, how can
we make the nunbers better, how can we
make our departmnent better, how can we
make each individual better. That's what
we do for the benefit of the offsite.
Charlie would present, you know, the
whol e presentation. W go for two days.
One day, the first day, is just to rest
and relax and do activities. The second
day is the actual presentation. And we
went to Gaston’s Resort in Mssouri and
Bul |l Shoal s Lake. That’s how we ended up
on the cliff. W rented a pontoon boat
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and two wave runners by the instruction

of Charlie Anderson and ended up goi ng

to, you know, just out on the | ake. W

were then going to go and have a picnic

out on the | ake, sonmewhere on an isl and,

but we ended up going to the cliff

first.

Both parties agreed to stipulate that on August 7,
2003, the claimant was involved in an accidental fall that
caused physical injuries to at |east her back, ribs, left
foot, left leg, leg [sic] armand both hands. Further, that
these injuries are established by nedi cal evidence and
supported by objective findings. Finally, that these
injuries required nedical services and resulted in
disability. The claimant credibly testified that she had
consuned one beer approxi mately one hour before the tine of
t he acci dent.

The parties are agreed that at the present tine

only the issue of the claimant’s entitlement to the paynent

of nedi cal expenses for her various stipulated injuries.
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Arkansas Code Annotated 811-9-101(b) states, in
pertinent part:

[ T] he primary purpose of the workers’
conpensation laws are to pay tinely
tenporary and pernmanent disability
benefits to all legitimately injured
wor kers who suffer an injury or disease
arising out of and in the course of
their enploynent, to pay reasonable and
necessary mnedi cal expenses resulting
therefrom. ..

Addi tionally, under Arkansas |aw, no presunption arises to
the effect that an alleged injury arises out of and in the

course of a worker’s enploynent. O K. Processing, Inc. V.

Servoid, 265 Ark. 352, 578 S.W2d 224 (1970). Furthernore,
ininterpreting a statute, a court nust give effect to the
| egislature’s intent, making use of common sense and gi Vving

words their usual and ordinary neaning. Kyle v. State, 312

Ark. 274, 849 S.W2d 935 (1993).

Arkansas Code Annotated 811-9-102(4)(A) (i)
expl ains that an accidental injury causing internal or
external harmthat arises out of and in the course of

enpl oynment is a conpensable injury. Conversely, a
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conpensabl e injury does not include an injury which was
inflicted upon the enpl oyee at a tinme when enpl oynent
services were not being perfornmed. Ark. Code Ann. 811-9-
102(4)(B)(iii). However, the workers’ conpensation statutes
do not define the phrase “in the course of enploynment” or

the term “enpl oynent services”. Collins v. Excel Specialty

Products, 347 Ark. 811, 69 S.W3d 14 (2002). Therefore, when
the neaning of a statutory termis anbi guous, the court is
to ook to the | anguage of the statute, the subject matter,

t he object to be acconplished, the purpose to be served, the
remedy provided, the legislative history, and ot her
appropriate neans that shed light on the subject. Stephens

v. Arkansas Sch. For the Blind, 341 Ark. 939, 20 S.wa3d

397 (2000).

In 1999, the Supreme Court of Arkansas held that
an enpl oyee is perform ng “enpl oynent services” when he or
she “is doing sonething that is generally required by his or

her employer ....” Wite v. Georgia-Pacific Corp., 339 Ark.

474, 6 S.W3d 98 (1999). The Court of Appeals for Arkansas

enphasi zed that the test for determ ning whether an enpl oyee
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was injured while perform ng enpl oynent services is the same
as the test for determ ning whether an injury occurred out

of and in the course of enploynent. Arkansas Mt hodi st

Hospital v. Hanpton, Ark. App. _,  SW3d

(2005). The test is whether the injury occurred “within the
ti me and space boundaries of the enpl oynent, when the

enpl oyee [was] carrying out the enpl oyer’s purpose or
advancing the enployer’s interest directly or indirectly.”
Collins, 69 S.W3d at 18. Therefore, the critical issue is
whet her the enployer’s interests are being advanced either
directly or indirectly by the claimant at the tinme of
injury. 1d. at 19.

Addi tional ly, whatever *“enploynent services” neans
nmust be determ ned within the context of individual cases,
enpl oynments, and working rel ati onshi ps, not generalizations
made devoi d of practical working conditions. Mtlock v.

Arkansas Blue Cross Blue Shield, 74 Ark. App. 322, 49 S.W3d

126 (2001). Therefore, Arkansas courts have found several

factors that are instructive when exam ning the issue to
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determ ne whet her conduct falls within the neaning of

“enpl oynent services,” and incl ude:

(1) Wether the accident occurs at a
time, place, or under circunstances
that facilitate or advance the
enpl oyer’s interests;

(2) Wether the accident occurs when
t he enpl oyee is engaged in activity
necessarily required in order to
per f or m wor k;

(3) Wether the activity engaged in
when the accident occurs is an
expected part of the enpl oynent;

(4) Wether the activity constitutes an
interruption or departure, known by
or permtted by the enployer,
either tenporally or spatially,
fromwork activities;

(5) \Whether the enployee is conpensated
during the tine that the activity

occurs;

and

(6) Whether the enployer expects the
wor ker to cease or return fromthe
permtted non-work activity in
order to advance sone enpl oynent
obj ecti ve.

Id. Wiile the Arkansas Suprene Court has declined to adopt

these factors formally,

the Suprene Court has not held that
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these factors are wong. Collins, 69 S.W3d at 19. In fact,
t he Suprenme Court quotes | anguage from Matl ock that
essentially traces the factors in support of the Suprene
Court’s reasoning in its opinion. Collins, 69 S.W3d at 19.

Therefore, these factors are viable. Wal -Mart Stores, Inc.

v. Sands, 80 Ark. App. 51, 91 S.W3d 93 (2002)(Giffen, J.,
concurring).

In addition, although a specific activity my not
be a specific job duty, recreational or social activities
are within the course of enploynment when the enpl oyer, by
expressly or inpliedly requiring participation, or by nmaking
the activity part of the services of an enployee, brings the
activity within the orbit of the enploynent. Author Larson,
Larson’s Wirkers’ Conpensation Law, 822-01(2004); see also,
42 Am Jur. Proof of Facts 2d 481, Wrkers’ Conpensation,

81 (2004) (explaining recreational activity maybe so bound
up with enploynent as to create risks incidental to
enpl oynment, so that resulting injury will be deened

conpensabl e under the workers’ conpensation act).
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Furthernore, Larson explains that if the activity,
al t hough not an integral part of the job, is in effect
required, it is clear enough that the enployer has brought
that activity within the enploynent. 1d. at 822-04[2]; see
also, 42 Am Jur. Proof of Facts 2d at 84 (explaining that
where the enpl oyee’ s attendance or participation is in
pur suance of the orders, rules of requirenments of the
enpl oyer, the enployee is doing sonething which the enpl oyer
has annexed to the enpl oynent and made incidental to it).
Thus, if an enployee is required to go to a conpany event at
which he is hurt, the course of enploynent continues.
Larson’s at 822.04[2]. Moreover, the conpul sion need not
take the formof a direct order, if the enployee is nade to
understand that he is to take part in the affair. 1d.
Therefore, for purposes of workers’ conpensation, an
enpl oyer retains the power to expand the scope of enpl oynent
by directing the enployee to engage in tasks outside of the
enpl oyee’ s general job duties; if the activity, although not
an integral part of the job, is in effect required, it is

cl ear enough that the enployer has brought that activity
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wi thin the enpl oynent and there is a sufficient nexus
between the injury and the enpl oynment.

Arkansas cases provi de sonme gui dance in
det erm ni ng whet her an enpl oyee was perform ng “enpl oynent
services” at the tinme of their injury. For exanple, in Ray

v. University of Arkansas, 66 Ark. App. 177, 990 S.W2d 558

(1999), the court explained that an enpl oyee was perform ng
“enpl oynment services” when the enployee slipped and fel
whil e reaching for an apple for personal consunption during
her break since the enployer required the enpl oyee to be
avai l abl e to work during her break and the enpl oyee was paid
for the tine she was on break. 1d. Mreover, the enployer
furnished food for its enployees, paid for the break to

i nduce enpl oyees to be avail able and benefitted fromthe
enpl oyee being available. 1d. Therefore, when an enpl oyer
requi res an enpl oyee to be avail able for work duties, the
enpl oyee is perform ng enpl oynent services. ld. at 562; see

also Wiite v. GCeorgia-Pacific Corp., 339 Ark. 474, 6 S.W3d

98 (1999) (hol di ng that enpl oyee was perform ng enpl oynent

servi ces, when enpl oyee slipped and fell while on his way to
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an area adjacent to his work area to have a snoke, since the
enpl oyer gl eaned a benefit from enpl oyee renmai ning near his
work station to nonitor nmachines, which was a requirenent of

his job duties); Wal-Mart Stores, Inc. v. Sands, supra

(hol di ng cl ocked- out - enpl oyee was perform ng enpl oynent
services at the time of injury since enployee was carrying
out enpl oyer’s purpose or advanci ng enployer’s interest by
conplying with enployer’s |oss prevention system by
returning to her |ocker to secure personal itens, as
required, before returning to cash register).

Addi tionally, the Court of Appeals applied the
Mat | ock factors in determning that a hospital enpl oyee was
perform ng enpl oynent services when the enpl oyee was injured
inafall at work while going to obtain neals for herself
and her | CU co-workers during their shift. Arkansas

Met hodi st Hospital v. Hanpton, supra. The court expl ai ned

that the accident occurred under circunstances that advanced
the hospital’s interest because it reduced the nunber of
times that the ICU unit was less than fully staffed. 1d.

Al so, the enployer-hospital permtted the enpl oyee’s
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activity. Id. Finally the accident occurred at a tine when
t he enpl oyee was conpensated; therefore, the enployer was at
all times receiving benefits fromthe tinme that the clai nant
was “on the clock.” I|d.

Furthernore, the Arkansas Suprene Court traced the
Mat | ock factors when it held that an enployee's injury
resulting froma fall when the enployee |eft the production
line to go to the bat hroom was conpensabl e since the
restroom break was entirely consistent with the enployer’s

interest in advancing the work. Collins v. Excel Specialty

Products, supra. Moreover, by going to the restroom the

enpl oyee was engaged in conduct permtted by the enpl oyer,
if not specifically authorized by the enployer; also, the
enpl oyer provided restroomfacilities on its prem ses. |d.
Therefore, the enployee’s injury directly or indirectly
advanced the interests of the enployer. 1d.

Conversely, in dardy v. Mdi-Honmes LTC Services

LLC, 75 Ark. App. 156, 55 S.W3d 791 (2001), the court

uphel d the decision that an enpl oyee, who slipped and broke

her ankle after deviating to speak to an off-duty co-worker,
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was not perform ng enpl oynment services, since there was no
evi dence concerning the nature of the enployee’s
conversation, how the activity m ght have in any respect
served the enployer’s interests, or was necessary to the

performance of any of enployee’ s duties. See also, Coble v.

Modern Business Systens, 62 Ark. App. 26, 966 S.W2d 938

(1998) (hol di ng enpl oyee was not perform ng “enpl oynment
services” at time of autonobile accident, while returning
fromattenpt to replace pantyhose containing a run because
there was no evidence that claimant was expected to repl ace
hosi ery during the workday, in the event of a run in her
hosi ery).

In the case at bar, claimant’s injuries are
conpensabl e because her accidental injury arose when
“enpl oynment services” were being perfornmed. Forenost, as in

Ar kansas Met hodi st Hospital, the accident occurred at a

time, place, and under circunstances that facilitated or
advanced respondent -enployer’s interests. Here, the injury
occurred during an activity at respondent-enpl oyer’s

offsite, which was planned and designed to hel p the nenbers



Engl e - F308708 -22-

of the account service departnment bond and for team buil di ng
pur poses. Anal ogous to the enployee’s conpliance with the

enpl oyer’ s 1 oss prevention systemin WAl-Mart Stores, Inc.,

participation in the respondent-enployer’s offsite is
mandatory to fulfill the purpose of the offsite.
Furthernore, claimant’s role as the event coordinator was to
pl an, execute and attend the offsite and its events so
t hi ngs would go as intended. Therefore, claimant’s act of
participating in the offsite and its schedul ed activities,
such as attending the neeting in the norning and junpi ng off
of the cliff, were entirely consistent with advanci ng
respondent -enployer’s interests in the purpose of the
of fsite and respondent - enpl oyer gl eaned a benefit fromthe
claimant’ s participation since the claimant’s participation
fulfilled her role as event coordinator, it encouraged the
account service nenbers to participate, bond, build and
benefit fromthe activities and it was encouraged by the
cl ai mant’ s supervi sor.

Secondly, the claimant’s acci dent occurred when

she was engaged in activity necessarily required in order to
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performwork. As nmentioned previously, the claimnt’s
position of executive coordinator for the vice president of
account service included the claimnt providing general
support for the entire account service departnment and to
serve the role as event coordinator for any events that her
supervisor, M. Anderson, was responsible. Thus, the
claimant’s duty as event coordinator for the offsite
required the claimant to be at all activities of the
offsite, and her participation was required since she was

t he contact person and she had schedul ed the events of the
of fsite. Therefore, because the claimant’s participation in
the activities of the offsite was required by her position
and role, the claimant’s participati on was expected and, in
ot her words, required in order for the claimnt to do her

j ob.

Anot her reason why the clainmant’s accidental fal
falls within the neaning of “enploynent services” is that
the claimant’s participation in the events of the offsite,
including riding to Gaston’s and junping off of the cliff,

was a predictable part of her enploynent. As the event
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coordi nator and contact person, the claimant was required
and expected to be at all activities because she organi zed
t hem and she was to nmake sure the activities went as

pl anned. Additionally, it is predictable that the claimnt
woul d attenpt to junp off of the cliff and into the water
after the claimnt’s supervisor encouraged her to do so.
Therefore, as in Collins, when the enpl oyee went to the
restroom the claimant was engaged in conduct permtted,
aut hori zed, and actually encouraged by her supervisor when
the claimant suffered her injury fromaccidently falling off
of the cliff.

Next, the claimant’s participation in the events
of the offsite, and the activity resulting in her injury, do
not constitute an interruption or departure from her work
activities, since part of the claimant’s job is to plan and
participate in the offsite. However, if the activity were to
constitute said departure, the departure and activity, as
previ ously expl ai ned, was known and permtted by the
respondent since the claimnt’s supervisor suggested the

activity of junping off the cliff at the offsite and he
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listed it as an activity in the “Necessary for Account
Managers O fsite” docunent that the supervisor prepared.

Al so, the claimant’s supervisor, in fact, encouraged the
claimant to junp before he junped again. Furthernore, if
junping off of the cliff were to be categorized as a non-
work activity, the respondent, would have expected the
claimant to cease and return fromthe activity in order to
advance the enpl oynment objective of carrying out her role as
event coordinator for the offsite since her attendance was
mandat ory, she was the contact person and the cl ai mant was
responsi bl e for her supervisor’s schedule of activities to
go snoot hly.

An additional basis of reasoning why the
claimant’s injuries occurred while the clai mant was engaged
in “employnment services,” is the fact that the clai mant was
conpensated by the respondent during the tine that the
activity and the injury occurred. The respondent’s offsite

was conducted on regul ar working days and the clai mant was

conpensated. Therefore, as in Ray and Arkansas Met hodi st

Hospital, the clainmant’s accident occurred at a tinme when
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the claimant was “on the clock” and the respondent was
receiving benefits. Furthernore, as in Ray, the respondent
financed, furnished and prepared everything for the offsite
so to induce and facilitate the claimant’s duties of
pl anni ng and conducting the offsite.

Therefore, unlike in the Cardy case in which an
enpl oyee did not have sufficient evidence to prove that an
injury arose while the enpl oyee was engaged in “enpl oynent

services,” here, the clainmant has presented substanti al

evi dence that she was perform ng enpl oynent services when
she suffered an accidental injury arising out of and in the
course of enploynent. The claimnt’s conduct was entirely
consistent wth her position as event coordinator, with the
activities of the offsite. And with the respondent’s
interest in supporting the account service managers and the
claimant’s supervisor in building the teamto inprove in the
future and to bond so that the respondent’s future profits

woul d i nprove. Furthernore, the clai mant was conpensat ed by

t he respondent during the tine of the accident and was
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engaged in conduct not only permtted by the respondent, but
al so initiated and encouraged by the clai mant’s supervi sor.
Finally, just as the Suprene Court of New Jersey
expl ai ned | ast year, the om ssion of any reference in the
wor kers’ conpensation act to enpl oyer-conpelled activities
suggests that the legislature did not intend to exclude
required activities fromworkers’ conpensation coverage as a
matter of law, and thus, recreational activities that were
conpel l ed by the enployer fall within coverage of the act.

Lozano v. Frank DelLuca Constr., 178 N.J. 513 , 842 A.2d 156

(2004). Simlarly, wth Act 796 of 1993, the Arkansas

| egi slature did not incorporate a provision excluding
recreational activities that were conpelled by the enpl oyer
from bei ng a conpensable injury. Therefore, the om ssion of
any such reference in the workers’ conpensation act suggests
that the Arkansas legislature did not intend to exclude

enpl oyer-required recreational activities fromthe act’s
coverage. In other words, if the Arkansas | egislature had
wanted to restrict coverage for and address enpl oyer-

conpel l ed activities, such as the respondent’s offsite and
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the activities it enconpassed, the |egislature would have

done so in no uncertain terns.

The claimant’s injuries are conpensabl e since the
claimant’s injuries occurred within the tinme and space
boundari es of her enploynment, that is, when the clai mant was
carrying out the respondent’s purpose or advancing the
respondent’s interest, either directly or indirectly, by
fulfilling her role and duties of event coordinator.
Moreover, the claimant’s accident occurred when the clai mant
was engaged in an activity, fulfilling the duties of event
coordi nator, which were required in order for the clai mant
to performher work for the respondent. Additionally, the
activity that the claimant was engaged in at the offsite
when the accident occurred, attenpting to junp off of the
cliff, was an expected part of her enploynment since the
cl ai mant was expected to participate and attend all offsite
activities and the clai mant was bei ng conpensated by the

respondent at the tine of the accident.

Furt hernore, through the claimnt’s supervisor,

t he respondent retained the power to expand the scope of
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enpl oyment by directing the claimnt to engage in tasks

all egedly outside of the claimant’s general job duti es.
However, these activities, which included organizing and
participating in the activities of the respondent’s offsite,
were in effect required of the claimant by the respondent
and thus, the respondent brought the offsite itself and its
activities, including junping off of a cliff into a |ake,
within the claimant’s enploynent. Thus, there is a
sufficient nexus between the claimant’s injury and
accidental fall and the claimnt’s enploynent with the
respondent. Therefore, the clainmant was performng

“enpl oynment services” when she accidentally fell off of a

cliff and suffered injuries.

For the foregoing reasons, | nust respectfully
di ssent fromthe Majority opinion. It is nmy opinion that the
cl ai mant has met her burden of proving by a greater weight
of the evidence that the injuries she sustained fromthe
August 7, 2003 accidental fall would constitute “conpensable

injuries” with the nmeaning of the Act. | further find that
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the claimant’s claimis not barred by Ark. Code Ann. 811-9-

102(4) (B) (i i).

SHELBY W TURNER, Conm ssi oner



