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Decision of Administrative Law Judge:  Affirmed.
      

OPINION  AND ORDER

The Arkansas Court of Appeals has reversed the Full

Commission in the above-styled matter and has remanded for

further fact-finding.  Dollins v. L.A. Darling Co., CA 05-

217 (Ark. App. Sept. 28, 2005).  After again reviewing the

entire record de novo, and pursuant to the Court of Appeals’

remand, the Full Commission affirms the opinion of the

administrative law judge.  The Full Commission finds that
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the claimant proved she was entitled to temporary total

disability from June 1, 2002 through December 25, 2002.    

I.  HISTORY

Lela Irene Dollins testified that she became employed

with L.A. Darling Company in July 1994.  The parties

stipulated that the claimant sustained a compensable injury

to her right shoulder on December 1, 2000.  The claimant

testified that she fell and injured her right shoulder and

right arm.  Dr. Ron Schechter reported on September 21,

2001:

Ms. Dollins is a 41 year old female who has been 
followed for several month history of right 
shoulder pain.  Ms. Dollins’ pain started last 
year with a work related injury.  She was seen and
evaluated and found to have symptoms consistent 
with subacromial impingement.  MRI was performed 
which showed signs of rotator cuff tear with an 
abnormal signal in the rotator cuff.  We initially
tried to treat her symptoms conservatively with 
NSAID’s, steroid injection, therapy and light 
duty.  She failed to have any significant long 
term improvement with all of the above.  Given her
persistent pain she asked to proceed with 
surgery....

Dr. Schechter’s operation in the claimant’s right

shoulder included “diagnostic arthroscopy, glenohumeral

joint debridement, rotator cuff debridement, arthroscopic

subacromial decompression,” and “open rotator cuff

exploration.”  
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The claimant testified that she did not return to work

following surgery.  She testified, “I was in more trouble,

more pain, and I was having numbness in my forearm and

shooting pain coming down in my hand, through my forearm

into my hand.  My arm would jerk and jump, my skin burned,

and I was in a lot of pain.  I couldn’t tie my shoes.”   

Dr. Schechter stated in November 2001 that he had

nothing left to offer the claimant, and he advised the

claimant to seek a second opinion or go to a pain clinic. 

The claimant subsequently treated with a pain manager, Dr.

Calin A. Savu.  The claimant testified that her symptoms did

not improve after treating with Dr. Savu.    

An orthopaedic specialist, Dr. Kenneth M. Rosenzweig,

independently evaluated the claimant on February 19, 2002. 

Dr. Rosenzweig concluded, “The current status on today’s

examination is felt to be complication of a shoulder injury

and subsequent surgery, where she has residual adhesive

capsulitis, i.e. frozen shoulder....It is recommended to try

an aggressive course of therapy with effective pain

management in regaining full passive motion.  It is unclear

at this time, whether the deltoid is or is not a source of

pain.  She may or may not have a disruption of the deltoid
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origin or a diastasis at the surgical approach.  This can be

best determined with further diagnostics such as an MRI....” 

   The claimant presented to another orthopedist, Dr. E.C.

Hansbrough, on May 9, 2002.  A right shoulder arthrogram was

performed on May 17, 2002, with the impression, “Negative

right shoulder arthrogram for rotator cuff tear.”  Dr.

Hansbrough wrote on May 28, 2002 that he had nothing further

to offer the claimant, but that he would “see her back again

p.r.n.”  The parties stipulated that the respondents paid

temporary total disability compensation through May 31,

2002.  

Dr. Patrick R. Knight indicated on June 6, 2002 that

the claimant had been referred to Dr. William P. Thorpe. 

Dr. Knight’s impression was “persistent R shoulder pain

after surgery.”  Dr. Thorpe noted on June 12, 2002, “I

suspect untreated multidirectional instability with labral

tears and internal instability.  Degenerative rotator cuff

tear, I am not certain whether it is full thickness or

partial tear.  Post traumatic arthritis.  Synovial

hypertrophy.”  Dr. Thorpe recommended an MRI and “No

overhead lifting, no lifting over 10 pounds.”  Dr. Thorpe

noted on June 24, 2002:
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MRI was reviewed by myself.  She has the following
problems that are clear.  She has definite 
thickening of the glenoid labrum inferiorly.  A 
tear anteriorly and I think she may have a tear 
posteriorly although it is less obvious.  The
superior labrum is somewhat difficult to evaluate 
and the rotator cuff shows a partial rotator cuff 
tear with a fairly prominent spur impinging upon 
it.  This certainly explains why she is having her
continued problems.  Why she is having senses of 
instability.  Why she complains of her shoulder 
going in and out of joint and why she is having 
scapular thoracic dysfunction.  I don’t think 
these problems were addressed at her first 
surgery....

She is a candidate in my opinion for second time 
arthroscopic evaluation of her right shoulder.  
This does involve injury of 12-1-00 as 
described....

Dr. Thorpe performed surgery on July 3, 2002 and

reported the following findings: “Multidirectional

instability, synovial hypertrophy, capsular laxity and

glenoid labral instability.  SLAP lesion repairable. 

Anterior, inferior and posterior labral lesions

unrepairable.  Partial rotator cuff tear with impingement.”  

The claimant testified that her condition improved

after surgery from Dr. Thorpe, stating, “My bone in the

front didn’t feel like it was trying to pop out.”  Dr.

Thorpe returned the claimant to work with no restrictions on

October 7, 2002.  The claimant testified, however:
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Q.  Were there any restrictions on your ability to
return to work?

A.  Yes.  Well, he took me off all my 
restrictions, then they allowed me to come back to
work.  I worked four days.  I worked two days at 
the end of one week and two days at the beginning 
of the other week, but I was hurting so bad and 
swelling up so bad that I called my doctor on 
Monday and - 

Q.  Your doctor being?

A.  Dr. Thorpe’s office.  I told them I was 
swelling up and I was hurting real bad, so they 
faxed a restriction to Darling and set me up for 
another appointment.

  
It was noted in Dr. Thorpe’s office on October 14,

2002, “Patient called and stated that when she went back to

work without restrictions she had problems and requested

some restrictions.  Work slip with restrictions of no

lifting over 30 pounds was faxed to 870-857-3995 per WPT.” 

The claimant testified:

A.  Then Tuesday when I went in, they said they 
couldn’t find any restrictions. So I think it was 
on a Wednesday that they finally received the 
restrictions and told me I couldn’t come back.

Q.  You couldn’t come back to work at all?

A.  No, not while I was on restrictions.

Gary D. Gossett, the division human resources manager

for the respondent-employer, testified for the respondents
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that there was not a position available which complied with

the claimant’s work restrictions.      

Dr. Thorpe noted on October 21, 2002, “Lela was lifting

at WalMart approximately 3-4 days ago when she had some pain

associated with her right shoulder....I think she probably

has a muscle strain.”  Dr. Thorpe’s plan included restricted

work, physical therapy, return in two weeks.  

The last note from Dr. Thorpe is dated November 11,

2002.  Dr. Thorpe found “no sign of instability” but thought

the claimant had “some recurrent impingement.”  Dr. Thorpe

recommended continued physical therapy and work

restrictions, and noted, “I am hopeful that when she returns

this will have restored itself.  If not we may have to

consider MRI.” 

The claimant testified that she underwent another

surgery from Dr. Thorpe, stating, “He went in and took out

some of the scar tissue so I could have better movement, and

I still went through therapy until March 24th of 2003.”     

A pre-hearing order was filed on December 4, 2003.  The

claimant contended that all of her medical treatment was

reasonably necessary.  The claimant contended that her

healing period had not ended, and that she was entitled to
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additional temporary total disability compensation after May

31, 2002.  The claimant alternatively contended that she was

entitled to benefits pursuant to Ark. Code Ann. §11-9-505. 

The claimant reserved the issue of “permanent disability.”   

The respondents contended that they paid all

appropriate temporary total disability for which the

claimant was entitled through May 31, 2002.   The

respondents contended that “any additional medical treatment

was obtained by the claimant on her own and was unauthorized

and, further, was not reasonable, necessary or related to

claimant’s compensable injury.”  The respondents contended

that the claimant was not entitled to §11-9-505 benefits.  

The parties agreed to litigate the following issues:

(1) Whether the respondents were responsible for 
medical treatment provided by Dr. Thorpe, as well 
as any referrals from Dr. Thorpe;
(2) Whether the claimant’s healing period has 
ended, together with claimant’s entitlement to 
additional temporary total disability; and
(3) The claimant’s entitlement to benefits 
pursuant to §11-9-505.

  
Dr. Glenn E. Dickson, an orthopedic specialist, wrote

to the respondents’ attorney on January 9, 2004:

After reviewing the MRI on Ms. Dollins, dated 
6/19/02, I agree with the radiologist report that 
the films show Tendinosis of the superior cuff, a
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negative labrum and no joint effusion or bursal 
effusion.  The films dated 12/31/02 show rotator 
cuff tendinosis and a small joint effusion....

I do not believe that the last two operations were
reasonable, since four orthopedic surgeons did not
feel additional surgery was necessary....  

A hearing was held on February 13, 2004.  The claimant

testified:

Q.  You have not returned to work since they took 
you off?

A.  No.

Q.  Have you worked anywhere else?

A.  I’ve been trying to find a job, but, no, I 
can’t seem to find one right now.

Q.  Have you called Darling and attempted to go 
back to work there?

A.  I’ve asked.  I didn’t understand why I 
couldn’t go back, but I was told it was because I 
went to Dr. Thorpe....

Q.  Is it your desire today to go back to work?

A.  Well, yeah, I’d like to, if I they (sic) could
find something for me to do.

  
The administrative law judge found, “The medical

treatment provided by Dr. William P. Thorpe, as well as any

referrals by Dr. Thorpe, were unauthorized, obtained at the

claimant’s own instance following receipt of a Commission

Form AR-N, and, therefore, not respondents’ responsibility
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pursuant to A.C.A. §11-9-514(Repl. 2002).”  The

administrative law judge found that the claimant was not

entitled to benefits pursuant to Ark. Code Ann. §11-9-505. 

The claimant did not appeal these findings.  

The administrative law judge found that the claimant’s

healing period ended “on or before March 24, 2003.”  The

administrative law judge found, “The claimant has proven, by

a preponderance of the credible evidence, that she is

entitled to additional temporary total disability for the

period beginning June 1, 2002, and continuing through

December 25, 2002.  The claimant has failed to offer any

credible medical evidence that she was totally disabled

within the meaning of the Arkansas Workers’ Compensation

Laws after December 25, 2002.”

The respondents appealed to the Full Commission, which

reversed the administrative law judge and dismissed the

claim.  The Court of Appeals has reversed and remanded for

additional findings.    

II.  ADJUDICATION

An injured employee is entitled to temporary total

disability compensation during the time that she is within

her healing period and is totally incapacitated from earning
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wages.  Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244,

613 S.W.2d 392 (1981).  

In the present matter, the Court of Appeals has held

that the Full Commission’s prior determination, viz., that

the claimant reached the end of her healing period no later

than May 31, 2002, “is not supported by substantial

evidence....Because we reverse the finding as to the healing

period, we must remand for further fact-finding.”  

The issue currently before the Commission is the

claimant’s entitlement to temporary total disability

compensation from June 1, 2002 through December 25, 2002. 

The claimant sustained a compensable injury to her right

shoulder in December 2000.  Dr. Schechter performed

extensive right-shoulder surgery in September 2001.  The

claimant testified, however, that her physical condition did

not improve following surgery.  In February 2002, Dr.

Rosenzweig essentially diagnosed “complication of a shoulder

injury and subsequent surgery, where she has residual

adhesive capsulitis, i.e., frozen shoulder.”  Dr. Rosenzweig

did not explicitly recommend additional surgery at that

time, but he did recommend additional diagnostic testing and

clearly did not pronounce maximum medical improvement.  
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On May 28, 2002, Dr. Hansbrough found nothing further

he could offer the claimant and released her to return to

work.  The respondents ceased paying temporary total

disability after May 31, 2002.  The claimant began treating

with Dr. Thorpe in June 2002.  As we have noted, the

claimant does not appeal the administrative law judge’s

finding that Dr. Thorpe’s treatment was unauthorized and not

the responsibility of the respondents.  The respondents

argue on appeal that the claimant “cannot get temporary

total disability for unauthorized medical treatment.”  The

respondents cite no authority to support their argument. 

The claimant’s entitlement to reasonably necessary medical

treatment and her entitled to temporary total disability are

separate and distinct issues.  There is no evidence

conflicting with Dr. Thorpe’s surgical report of

instability, hypertrophy, and laxity, among other

conditions, affecting the claimant’s right shoulder

following her compensable injury.  

Along with remaining in her healing period, the

preponderance of evidence indicates that the claimant was

also incapacitated to earn wages beginning June 1, 2002 and

following.  The claimant recognized that Dr. Thorpe had
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attempted to release her to restricted work.  The claimant

testified, however, that she attempted to return to work for

four days but was unable to work due to the effects of her

compensable injury and surgery.  If, during the period while

the body is healing, the employee is unable to perform

remunerative labor with reasonable consistency and without

pain and discomfort, her temporary disability is deemed

total.  Farmers Cooperative v. Biles, 77 Ark. App. 1, 69

S.W.3d 899 (2002).  The claimant also testified that she was

not allowed to work with restrictions.  The respondent-

employer’s human resources manager corroborated the

claimant’s testimony in that regard.  

The claimant does not appeal the administrative law

judge’s finding that the claimant was not entitled to

temporary total disability after December 25, 2002.  After

again reviewing the entire record de novo, and pursuant to

the remand from the Court of Appeals, the Full Commission

finds that the claimant proved she remained within her

healing period and was totally incapacitated to earn wages

from June 1, 2002 through December 25, 2002.  We therefore

affirm the administrative law judge’s finding, “The claimant

has proven, by a preponderance of the credible evidence,
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that she is entitled to additional temporary total

disability for the period beginning June 1, 2002, and

continuing through December 25, 2002.”  The claimant’s

attorney is entitled to fees for legal services pursuant to

Ark. Code Ann. §11-9-715(a)(Repl. 1996).  For prevailing on

appeal to the Full Commission, the claimant’s attorney is

entitled to an additional fee of two hundred fifty dollars

($250), pursuant to Ark. Code Ann. §11-9-715(b)(2)(Repl.

1996).

IT IS SO ORDERED.                   

                                               
OLAN W. REEVES, Chairman

                                
SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.


