BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI' M NO. F311775

DAVI D BLACKBURN,
EMPLOYEE CLAI MANT

RANDSTAD NORTH AMERI CA, | NC.,
EMPLOYER RESPONDENT

PACI FI C EMPLOYERS | NSURANCE CQO. ,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED JULY 13, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE MATTHEW KETCHAM
Attorney at Law, Fort Smth, Arkansas.

Respondent s represented by the HONORABLE JAY KUTCHKA,
Attorney at Law, Fort Smith, Arkansas.

Deci sion of adm nistrative |law judge: Affirned as nodified
in part and reversed in part.

OPI Nl ON AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed July 21, 2004. The adm nistrative |aw judge
found, anong other things, that nedical treatnent provided
for the claimant at “Accidents, Injuries, and
Rehabi litation” was reasonably necessary pursuant to Ark.
Code Ann. 811-9-508(a). The administrative |aw judge found

that the claimant was tenporarily disabled “for the period
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begi nning July 25, 2003 and continuing at |east through
Cctober 17, 2003.” After reviewing the entire record de
novo, the Full Comm ssion reverses the adm nistrative | aw
judge’s finding that nedical treatnment provided at
“Accidents, Injuries and Rehabilitation” was reasonably
necessary. The Full Comm ssion affirns as nodified the
adm nistrative law judge's finding with regard to tenporary
total disability. W find that the clai mant proved he was
entitled to additional tenporary total disability
conpensation fromJuly 25, 2003 through August 1, 2003.
. H STORY

The testinony of David Al an Bl ackburn, Sr., age 45,
i ndi cated that he began working for the respondent-enpl oyer,
a tenporary agency, in about 2000. M. Blackburn testified
t hat he began working at H ram Wal ker through the agency in
about 2001. The claimant testified that he “Unl oaded
pallets of liquor froma pallet, cases of liquor froma
pallet to a conveyor line.” The parties stipul ated that
the clai mant sustained a conpensable injury to his | ower
back on July 3, 2003. The claimant testified, “lI was doing

what | usually do, just lifting pallets or cases of I|iquor
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fromthe pallet to the line....l1 felt my back, felt like a
pop init.”

The clainmant presented to Dr. Terry L. Cark, Cooper
Clinic, on July 10, 2003:

The patient is a 42-year-old gentl eman who

conpl ains of |ow back pain. It started as soreness
| ast week and has gotten worse over the |ast few
days. His job requires lifting and twisting with
cases of liquor. He conplains of radiation of the
pain down the posterior thigh to both knees. He
states this radiation of the pain is worse on the
| eft than the right. He has no previous history
of back problens....

Dr. Cark’s inpression was “lunbar strain.” Dr. Cark
prescri bed nedi cation and assigned restricted work duti es.
The claimant testified that he did not return to work after
the first visit wwth Dr. d ark.

The claimant told Dr. Cark on July 17, 2003 that he
felt worse. Dr. Clark’ s inpression was “lunbar strain, rule
out HNP.” An MRl of the |unbar spine was taken on July 22,
2003, with the inpression, “Miltilevel facet hypertrophy.
This is superinposed on congenital canal stenosis with
resul tant stenosis at L3-4 and severe stenosis at L4-5 and
mld at L5-S1. There is associated disc bulge L4-5 w thout
definite protrusion although subtle protrusion not

excl uded.”
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The claimant foll owed up at Cooper Cinic with Dr.
Keith F. Holder on July 24, 2003. The claimant reported to
Dr. Hol der that he was “doing no better.” Dr. Hol der noted,
“He has clubbing of the bilateral finger tips. He reports
it has been present all of his life.” Dr. Holder’s
i npression was “1. Lunbar strain. 2. Spinal canal
stenosis.” Dr. Hol der provided nedication and wote that
the claimant “May return to work, no lifting over 20 pounds,
no repetitive back notions. Follow up here in 10 days.”

The parties stipulated that there was “no di spute over
tenmporary total disability benefits accruing through July
24, 2003.” The claimant testified, “I went back to them and
expl ai ned to them what the doctor said and they said they
had no such jobs for nme and they let nme go.”

Dr. dark provided a Final Narrative Sunmary on August
1, 2003:

Fol | ow-up lunbar strain and congenital canal
stenosis. He conplains of continued pain at
times, no radicular synptons. | reviewed his MR
scan whi ch does show the congenital cana
stenosis, severe at sone |levels. There are no
herni ations of the discs....H s examtoday is
unchanged.

Dr. Cark’s inpression was “Congenital canal stenosis

and lunbar strain.” Dr. Cark planned the follow ng:
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1. | have advised the patient that the congenital
canal stenosis is not a Wirker’s Conp injury but
is rather nore of a hereditary type problem He
seens to understand, and | have advi sed hi mthat
he needs to see his fam |y physician for further
care of that. Mst likely, he will need to be
eval uated by a neurosurgeon, but again that woul d
be arranged by his fam |y physician.
2. Fromthe Worker’s Conp standpoint, he is
rel eased fromthe Cccupational Medicine clinic.
The parties stipulated that there was “no di spute over
t he paynment of nedical expenses incurred through August 1,
2003."
The claimant testified that he believed Dr. O ark “had

done not hing for ne. The claimant testified that he was
having “the sanme pain, as far as ny |ower back and shooting
down into ny legs.” The claimant testified that he did not
have a fam |y physician.

The record indicates that Dr. Scott Fedosky wth
Accidents, Injuries & Rehabilitation checked off “spasni on
a nmedi cal formdated August 1, 2003. A chiropractic
physi cian at Accidents, Injuries & Rehabilitation wote on
August 1, 2003, “M. Blackburn cane to be eval uated and
treated for |ow back pain (LBP) as ordered by Dr. C ark.

|’ mreconmmendi ng that M. Blackburn be placed on |ight duty

until otherw se instructed by this office or nyself.”
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A physical therapist wote on August 5, 2003,

“swel i ng/ nyospasm noted L |unbar paraspinal....mltiple
nyospasns noted md & | ow back.”

The record indicates that the clainant presented to
Accidents, Injuries & Rehabilitation on August 7, 2003, at
which time the claimant conpl ai ned of “Back & hip/leg pain;
occasionally has shooting ‘electrical shock’ type pain al ong
R trapezi us/shoulder into Rtricep to el bow | evel. None
currently.” Dr. Scott Fedosky wote on August 7, 2003, “In
ny opinion, pt’s congenital canal stenosis probably
contributed to but is not the cause of pt’s back pain....He
woul d have had back pain earlier inlife & earlier in job
career if it resulted froma congenital abnormality.” Dr.
Fedosky pl anned restricted light duty for the claimnt at
wor k, physical therapy, and “continue chiropractic care.”

A physical therapist with Accidents, Injuries, and
Rehabilitation wote on October 17, 2003, “The individual’s
suggested whol e person inpairnent |evel is 7% based on the
AVA's “CQuide to the Eval uation of Permanent |npairnent,” 4t
edition. This “rating” appears to have been based at | east
in part on “ROM - Lunbar Lateral” and “ROM - Lunbar

Rot ati on.”
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The clai mant continued with regul ar physical therapy.

On Decenber 29, 2003, an exam ner reported “pal pabl e nm
spasns....paraspinals.” A diagramindicated that this
“pal pation” actually occurred in the claimnt’s m ddl e back
(or thoracic spine).

A pre-hearing order was filed on March 3, 2004. The
parties agreed to litigate the issue, “The claimnt’s
entitlement to additional nedical services and tenporary
total disability benefits fromJuly 24, 2003 through a date
to be determ ned, and attorney’s fees.” After a hearing
before the Comm ssion, the adm nistrative |aw judge found,
anong ot her things, that treatnment provided the clainmant at
Accidents, Injuries, and Rehabilitation was reasonably
necessary pursuant to Ark. Code Ann. 811-9-508(a). The
adm nistrative |law judge found that the claimant had been
rendered tenporarily disabled “for the period beginning July
25, 2003 and continuing at |east through Cctober 17, 2003.”

The respondents appeal to the Full Comm ssion.

1. ADJUDI CATI ON

A. Medi cal Tr eat nent

The enpl oyer nust pronptly provide for an injured

enpl oyee such nedical treatnent as may be reasonably
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necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 811-9-508(a). The claimant nust
prove by a preponderance of the evidence that he is entitled

to additional nedical treatnment. Myrgan v. Desha County Tax

Assessor’s Ofice, 45 Ark. App. 95, 871 S.W2d 429 (1994).

What constitutes reasonably necessary nedical treatnent is a

question of fact for the Comm ssion. Wight Contracting Co.

v. Randall, 12 Ark. App. 358, 676 S.W2d 750 (1984).

In the present matter, the parties stipulated that the
cl ai mant sustained a conpensable injury to his | ower back on
July 3, 2003. The clainmant testified that he felt “like a
pop” in his back while lifting pallets. The clainant began
treating with Dr. O ark, whose inpression was “lunbar
strain.” An MR taken on July 22, 2003 basically showed
degeneration in the claimant’s |unbar spine. Although the
interpreter of the MRI wote, “subtle protrusion not
excluded,” there is no evidence before the Conm ssion that
the claimant herniated a disc as a result of the conpensabl e
injury.

Dr. Cark’s inpression on August 1, 2003 was
“congenital stenosis and lunbar strain.” Dr. Cark advised

the claimant that “the congenital canal stenosis is not a
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Wrker’s Conp injury but is rather nore of a hereditary type
problem He seens to understand, and | have advi sed him
that he needs to see his famly physician for further care
of that. Mst likely, he will need to be evaluated by a
neur osur geon, but again that would be arranged by his famly
physician. Fromthe Wrker’s Conp standpoint, he is

rel eased fromthe Cccupational Medicine clinic.”

The Full Commi ssion finds that the claimnt did not
prove he was entitled to additional nedical treatnent
following Dr. Cark’s rel ease on August 1, 2003. Dr. dark,
the primary treating physician, clearly believed that
addi tional nedical treatnent was not reasonably necessary in
connection with the clainmant’s conpensable injury, and that
the claimant’s |unbar strain had resolved no later than
August 1, 2003. Dr. dark attributed the claimant’s
continuing synptons to the claimant’s pre-existing
degenerative condition, not the conpensable injury. Nor is
t here any nedi cal opinion of record diagnosing the
claimant’ s synptons as an “aggravation” of the claimant’s
pre-existing condition. The Full Comm ssion recogni zes that
Dr. Clark advised the clainmant to see his fam |y physician

however, Dr. Clark’s advise in this regard was related to
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“congenital canal stenosis,” not the claimnt’s |unbar
strain. Nor is there any evidence to suggest that the July
3, 2003 injury was the cause of the clainmant’s pre-existing
st enosi s.

The record indicates that the clainmant presented on his
own to Accidents, Injuries & Rehabilitation (A 1.R) on or
about August 1, 2003. There was not a referral from Dr.
Clark to this clinic. The Full Comm ssion recogni zes that
Dr. Fedosky with A 1.R opined on August 7, 2003, “pt’s
congenital canal stenosis probably contributed to but is not
the cause of pt’s back pain.” The Conm ssion has the
authority to accept or reject nedical opinion and to
determne its nedical soundness and probative force. Geen

Bay Packing v. Bartlett, 67 Ark. App. 332, 999 S.W2d 692

(1999). In the present matter, Dr. Fedosky did not opine
that the claimant had aggravated a pre-existing condition.
However, even if Dr. Fedosky did so opine, the Ful
Comm ssi on pl aces greater weight on the opinion of treating
physician Dr. Cark, who inplicitly stated on August 1, 2003
that the claimnt’s conpensabl e condition had resol ved.

The Full Comm ssion al so recogni zes the various reports

of “spasni at A. 1.R Dbeginning August 1, 2003. W note that
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the initial treating physicians, Dr. Cark and Dr. Hol der,
did not detect any nuscle spasnms. (The Full Conmission is
aware that the clai mant does not have to support a conti nued
need for nedical treatnent with objective findings. Chanber

Door Industries, Inc. v. Gaham 59 Ark. App. 224, 956

S.W2d 196 (1997)). To the extent that the claimant did

suffer fromnuscl e spasns begi nning August 1, 2003, the

evi dence does not indicate that these spasns were the result

of the claimant’s lunbar strain occurring July 3, 2003.
Pursuant to Ark. Code Ann. 811-9-508(a), the Ful

Comm ssion finds that the claimnt did not prove he was

entitled to nedical treatnent provided at Accidents,

Injuries & Rehabilitation beginning August 1, 2003 and

f ol | owi ng.

B. Tenmporary disability

Tenporary disability is determ ned by the extent to
whi ch a conpensable injury has affected the clainmant’s
ability to earn a livelihood based on nedi cal evidence, age,
educati on, experience, and other matters reasonably expected

to affect the claimant’s earning power. Ark. State Hw.

Dept. v. Breshears, 272 Ark. 244, 613 S.W2d 392 (1981),

citing Rooney & Travelers Insurance Co. v. Charles, 262 Ark.
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695, 560 S.W2d 797 (1978). Tenporary total disability is
that period within the healing period in which the enpl oyee
suffers a total incapacity to earn wages. Breshears, supra.
Ark. Code Ann. 811-9-102(12) defines “healing period” as
“that period for healing of an injury resulting from an
accident[.]” The determ nation of when the healing period

has ended is a question of fact for the Conm ssion. Mad

Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W2d 582
(1982).

In the present matter, the claimnt sustained a
conpensabl e injury on July 3, 2003, diagnosed as a “l unbar
strain” by the initial treating physicians. A subsequent
MRl showed a degenerative condition with no indication of an
acute disc injury or other surgical condition. The parties
stipulated there was “no di spute over tenporary total
di sability benefits accruing through July 24, 2003.” The
claimant was returned to light duty on July 24, 2003, but
the claimant testified that the respondents had no |ight
duty avail able and term nated himat about that tine.

Dr. Cark did not release the claimant until August 1
2003. Based on Dr. Clark’s expert opinion fromthat date,

the Full Conmmission finds that the clai mant reached the end
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of his healing period for the lunbar strain no |ater than
August 1, 2003. W again note, however, that the
respondents did not provide tenporary total disability
conpensation after July 24, 2003. The respondents state in
their brief, “Claimant sinply failed to prove that he was
tenporarily and totally disabl ed beyond August 1, 2003.~
The Full Comm ssion therefore finds that the claimant proved
he was entitled to additional tenporary total disability
conpensation fromJuly 25, 2003 through August 1, 2003.
Based on our de novo review of the entire record, the
Ful | Comm ssion reverses in part and affirns as nodified in
part the opinion of the adm nistrative | aw judge. The Ful
Conmi ssion reverses the adm nistrative | aw judge’s finding
that treatnment provided the claimant by Accidents, Injuries
& Rehabilitation was reasonably necessary pursuant to Ark.
Code Ann. 811-9-508(a). The Full Comm ssion affirnms as
nodi fied the admnistrative law judge's finding wth regard
to tenporary disability. Based on the evidence before the
Commi ssion at this time, we find that the claimant proved he
was entitled to additional tenporary total disability
conpensation fromJuly 25, 2003 through August 1, 2003. The

claimant’s attorney is entitled to a fee for |egal services
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pursuant to Ark. Code Ann. 811-9-715(a)(Repl. 2002). For
prevailing in part on appeal to the Full Commi ssion, the
claimant’s attorney is entitled to an additional fee of five
hundred dol l ars ($500), pursuant to Ark. Code Ann. 811-9-
715(b) (2) (Repl . 2002).

_ 1T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Comm ssi oner Turner concurs in part and dissents in
part.

CONCURRING AND DISSENTING OPINION

For the reasons set out below, | respectfully
di ssent fromthe Majority’s finding that the respondent is
not liable for certain nedical treatnent the clai mant
recei ved after August 1, 2004. Also, while | concur in the
Majority’s decision to award the claimant an additional week
of disability benefits, | dissent fromthe finding that he
is not entitled to any tenporary disability benefits after

August 1, 2004.



Bl ackburn - F311775 15

In my opinion, the Majority’ s decision is based
upon a nedical opinion in which a doctor rmakes an erroneous
conclusion as to the Wrkers’ Conpensation |law. The
claimant’s original treating doctor was Dr. Terry Cark, a
general practitioner in Fort Smth. Based upon the
claimant’s conplaints, Dr. Clark directed the claimnt to
undergo an MRl scan. The scan was perfornmed on July 22,
2003. In addition to finding congenital canal stenosis at
several levels in the claimant’s | unbar spine, the scan al so
found a disc bul ge at L4-L5.

Dr. dark, in an office note of August 1, 2003,
outlined the findings of the MRl and his final neeting with
the claimant. In that note, Dr. Clark discusses the
claimant’ s canal stenosis but seens to overl ook the
exi stence of the disc bulge. Dr. Clark states in his note
that he has “advised the patient that congenital canal
stenosis is not a workers’ conp. injury but is rather nore
of a hereditary type problem . . | have advised himthat he
needs to see his famly physician for further care of that.
Most likely, he will need to be eval uated by a neurosurgeon
but, again that would be arranged by his famly physician.”

What Dr. Cark failed to appreciate is that even

t hough the cl ai mant may have had preexi sting canal stenosis,
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if the disc bulge was the result of his admttedly
conpensabl e job rel ated accident, then the clai nant woul d
still be entitled to receive workers’ conpensation benefits.
It appears to nme that Dr. Clark is far nore concerned with
limting the respondent’s potential workers’ conpensation
liability rather than treating his patient.

In any event, it is apparent fromDr. Cark’s |ast
treatnment note that the claimnt did need additional nedical
treatment for his condition, but that Dr. Cark was not
going to provide it to him As the Adm nistrative Law Judge
correctly noted, Dr. Clark s statenent that the cl ai nant
shoul d seek treatnment fromhis “famly physician” is in
effect a referral to a physician of the clainmant’s choice.

Since the claimant did not have a fam |y physician
as such, he sought treatnent on his own from a nedical
provi der specializing in accidental injuries. Consequently,
t he clai mant sought treatment fromDr. Scott Fedosky, a
physician with Accidents, Injuries and Rehabilitation dinic
(AIR). In the initial intake reports dated August 7, 2003,
Dr. Fedosky took a history in accordance with the claimant’s
back injury and prescribed the claimant certain medication
and limted himto light duty work under restrictions very

simlar to those propounded by Dr. Cark. The clai mant
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continued to see and be treated by the physicians at this
clinic and underwent physical therapy. The Administrative
Law Judge held that the claimant received treatnment for his
conpensabl e injury through October 17, 2003. | find that
the Judge is correct in holding that the clainmant’s
treatment through that date was reasonabl e and necessary
medi cal treatment of his conpensable back injury and that it
was not until that tinme that the claimnt reached the end of
his healing period. Therefore, | find that the clai mant
shoul d have received tenporary total disability benefits
t hrough not only August 1, 2003 but extending on to the end
of the claimant’s healing period on Cctober 17, 2003.

For the above stated reasons, | find that the
Comm ssion erred in denying the claimnt the requested
medi cal treatnent and concluding that his healing period
ended on August 1, 2003. Therefore, | concur in part and

dissent in part fromthe Majority’ s deci sion.

SHELBY W TURNER, COWM SSI ONER




