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Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE KRISTOFER E.
RICHARDSON, Attorney at Law, Jonesboro, Arkansas.

Respondents represented by the HONORABLE FLETCHER LONG,
JR., Attorney at Law, Forrest City, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed July 16, 2004.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of this
claim.

2. On September 15, 2003, the relationship
of employee-employer existed between the
parties.

3. On September 15, 2003, the claimant
earned wages sufficient to entitle her
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to weekly compensation benefits at the
maximum applicable rate.

4. On September 15, 2003, the claimant
sustained an injury arising out of and
in the course of her employment.

5. The claimant was temporarily totally
disabled for the period September 16,
2003, and continuing through the end of
her healing period.

6. The respondent shall pay all reasonable
hospital and medical expenses arising
out of the injury of September 15, 2003.

7. The respondent has controverted this
claim in its entirety.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 16, 2004

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.

DISSENTING OPINION

I respectfully dissent from the majority
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opinion finding that the claimant met her burden of

proving that she sustained a compensable injury on

September 15, 2003. My de novo review of the record

reveals that the claimant has failed to prove by a

preponderance of the evidence that her fall was

unexplained. Rather, I find that the evidence reveals

that the claimant’s fall on September 15, 2003, was

idiopathic. Accordingly, I find that the claimant has

failed to prove that she sustained a compensable injury. 

The claimant, who worked as a surgical nurse

for the respondent employer, was carrying a “flash pack”

filled with sterilized surgical instruments to the

“cysto room” (surgery room) when she stated that she

slipped and fell. The record reflects that a “flash

pack” is a container measuring approximately 18-20

inches long and 12 inches wide, in which surgical

instruments are placed for sterilization. A small amount

of water is placed in the bottom or pan portion of the

flash pack along with the instruments, the container is

sealed, and the flash pack is placed in an autoclave

machine where exposure to heat results in sterilization.

Although the heat from this process produces

condensation inside of the flash pack, the flash pack is

sealed down around the edges and fastened on each end.



Bradford - F310189 5

Because it is sealed, no moisture is able to leak or

escape from the flash pack.  

It was approximately 15 to 20 feet from the

autoclave to the cysto room. The claimant had just

removed a flash pack from the autoclave and was walking

back to the surgery room when nurse manager, Linda

Carter, testified that she heard a “large crash that

sounded like instruments, like a tray of instruments had

fallen.” Ms. Carter further testified that as she

“started toward the direction of the sound,” another

nurse co-worker, Ernie Ott, was already assisting the

claimant. Ms. Carter stated that she did not see any

obstructions or moisture in the hallway area where the

claimant had fallen.

Ms. Carter stated that when she arrived at the

claimant’s location less than a minute after she heard

the crash, the claimant was unconscious. Ms. Carter

further stated that the claimant regained consciousness

shortly thereafter, at which time she asked her what had

happened.

I asked her if she had tripped on
something or had slipped and she
said, “No. I just stumbled and
fell.”

 
The claimant was taken to the hospital’s

emergency room, where she was examined and found to have
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sustained a subdural hematoma. It was noted in the ER

report that the claimant had been “vomiting x1 week;

hair falling out, all since bypass (gastric bypass

surgery).” This bypass surgery was performed in April of

2003, by Dr. Phillip Alston. After her initial

examination, the claimant was transported to MED in

Memphis where she underwent evacuation of her subdural

hematoma. Two days after this procedure, a follow-up CT

scan showed increasing edema around the claimant’s right

temporal lobe. Therefore, the claimant underwent a

second surgical procedure to decompress her frontal

lobe. The claimant is still within her healing period

and remains off of work.

Arkansas Code Annotated § 11-9-102, in

relevant part, requires that the claimant prove by a

preponderance of the evidence that she sustained an

accidental injury as a result of a specific incident

identifiable by time and place of occurrence, which

caused internal or external harm, arose out of and in

the course of his employment, and which either required

medical services or resulted in disability or death.

Thus, in order to prove a compensable injury, the

claimant must prove, among other things, that a causal

relationship exists between the injury and the



Bradford - F310189 7

employment. McMillan v. U.S. Motors, 59 Ark. App. 85,

953 S.W.2d 907 (1997).

In section 7.04(a)&(b)of his treatise on

workers’ compensation, Professor Larsen describes an

unexplained fall, which he categorizes as being

“neutral” in terms of risk, as one for which there is no

“discoverable reason.” Compensation in such a case is

awarded on “but-for” reasoning which satisfies the

“arising” requirement of Ark. Code Ann. §11-9-102.

According to Larsen, unexplained fall cases are easily

confused with cases in which there was “at least some

possibility of a personal or idiopathic factor

contributing to the fall.” Id. “Whenever personal

disease or weakness contributes to a fall,” explains

Larsen, “an entirely new set of rules comes into play,

since the risk [of injury] is no longer neutral but

either personal or ... mixed.” Id. The burden of proof

is on the claimant to show that his injury was the

result of an accident that arose in the course of his

employment, and that it grew out of, or resulted from

the employment. (Emphasis added) Supra, 22 Ark. App. 21,

732 S.W. 2d 496 (1987). Moreover, in order for an injury

to arise out of the employment, it must be a natural and

probable consequence or incident of the employment and a

natural result of one of its risks. J & G Cabinets v.
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Hennington, 269 Ark. 789, 600 S.W.2d 916 (Ark. App.

1980).

Unlike an unexplained injury, an “idiopathic”

injury is generally not compensable because it is

personal in nature and therefore does not arise out of

or in the course of employment. See, generally, ERC

Contractor Yard & Sales v. Robertson, 335 Ark. 63, 977

S.W.2d 212 (1998; Little Rock Convention and Visitors

Bureau v. Pack, 60 Ark. App. 82, 959 S.W.2d 415 (1997).

In the recent case of Harrison v. Mr. Burger of Ark.

Inc., Full Commission Opinion filed November 17, 2003,

(Claim No. F208765), the Commission found that the

claimant, a 16-year-old who suffered a syncopal event

while at work in a restaurant, sustained a non-

compensable idiopathic fall. The Commission based its

decision, in part, on the fact that there was nothing

about the work environment, i.e., excessive heat, which

might have precipitated the claimant’s fall.

The claimant in this case has

satisfied the definitional requirements for a

compensable injury as set forth in Ark. Code Ann. §11-9-

102(4)(A)(i), with one exception. Specifically, the

claimant has failed to prove that her injury arose out

of her employment. It is undisputed that the claimant

fell while at work on September 15, 2003, and injured
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her head. But, the claimant has failed to prove that her

fall was “unexplained,” and is, therefore, compensable.

Rather, the preponderance of the evidence reveals that

the claimant’s fall was idiopathic in nature.

First, the claimant had fallen twice prior to

the incident of September 15, 2003. Specifically, the

claimant fell on October 29, 2002, while walking down a

hallway at work. The claimant sustained a fractured

kneecap from that fall. Concerning that fall, the

claimant admitted that she had no idea what had caused

her to fall on that particular occasion. 

Q. ...And in that fall, you just
fell in the halls of the hospital
with no explanation whatsoever. You
just fell over nothing, didn’t you?

A. Right, uh-huh.

Q. You have no idea what caused you
to fall. You were just walking down
the hall and you fell?

A. Right.

Q. There were no obstructions, were
there?

A. No, sir.

Q. Nothing slippery?

A. No. sir.

Q. Again, you just fell out in the
hall; is that correct?

A. Yes.
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Prior to that incident, the claimant fell in

June of 2003 in a hotel room. Although the claimant

testified at her hearing that she had tripped over an

innertube left in the hotel room floor by her grandson,

she admitted having testified during her deposition that

she attributed that fall to stumbling after getting up

too fast from a chair. The claimant attempted to explain

this discrepancy by stating that her daughter had

informed her that she had tripped over the innertube and

fallen.

That’s what my daughter told me,
that it was an innertube I tripped
over.

The claimant later admitted that she had

problems regulating her blood pressure during the summer

months prior to her fall in September of 2003 due to her

recent gastric bypass surgery. The claimant further

admitted that she would often feel weak when her blood

pressure became too low. The claimant denied having low

blood pressure or feeling weak when she fell at work on

September 15th.

In addition to her gastric bypass surgery of

April, 2003, it is noted that the claimant underwent

surgery in 1992 for the removal of a brain tumor. The
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claimant denies any residual effects or symptoms from

this illness.

At the time that of the claimant fall on

September 15, 2003, she was preparing to assist with her

third cystoscope procedure of the day. The claimant

testified that in preparation of each procedure, she

would walk down the hall to the autoclave machine to

retrieve sterilized instruments. During her trips up and

down the hall that day, the claimant stated that she had

not seen moisture on the floor, nor had she seen any

obstructions in the hall. On her trip back to the cysto

room just before she fell, the claimant was carrying a

sealed flash pack. The claimant stated that she dropped

the flash pack when she fell, and that she noticed

moisture on the floor after her fall. Although it is

conceivable that moisture escaped from the flash pack

when it hit the floor, the claimant admitted that the

flash pack did not have moisture or condensation on the

outside prior to her fall. Moreover, a witness, namely,

Ms. Carter, who arrived in less than a minute to assist

the claimant after her fall, testified that she did not

see water on the floor in the area of the claimant’s

fall. Although there is no evidence in this claim that

directly links the claimant’s fall to blood pressure

problems, fainting, diabetes, or any other known medical
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condition, the record is equally devoid of evidence that

the claimant’s fall resulted from circumstances of her

employment that made her fall more likely. Therefore,

the respondent is correct in its statement that the

“facts surrounding this fall should be considered in

light of the claimant’s history.” Taking the claimant’s

history of falls, blood pressure problems, and surgeries

into consideration, along with the fact that there was

no obvious environmental explanation for the claimant’s

fall, it is more likely than not that the claimant’s

fall of September 15th was idiopathic in nature.

Accordingly, for the reasons set forth above, I find

that this claim should be denied and the decision of the

Administrative Law Judge should be reversed.

Therefore, I must respectfully dissent from

the majority opinion.

             _______________________________
    KAREN H. McKINNEY, Commissioner 

     


