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BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F309388

JAMVES BALDW N,
EMPLOYEE CLAI MANT

ECONOW HEAT & Al R OF ARKANSAS, | NC.,
EMPLOYER RESPONDENT

FI RSTCOWP | NSURANCE COWVPANY,
| NSURANCE CARRI ER RESPONDENT

OPI NI ON FI LED MAY 18, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GARY DAVI S,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONOCRABLE W LLI AM C,
FRYE, Attorney at Law, Little Rock, Arkansas.

Deci sion of Adm nistrative Law Judge: Affirnmed and
Adopt ed.

CPI Nl ON AND ORDER

Respondent s appeal an opinion and order of the
Adm ni strative Law Judge filed Novenber 3, 2004. 1In
said order, the Adm nistrative Law Judge made the
followi ng findings of fact and concl usi ons of | aw

1. The stipul ati ons agreed upon by

the parties are reasonable and are

approved.

2. The relationship of enpl oyee-enpl oyer -

carrier existed on June 20, 2003, the date

upon whi ch C ai mant sustai ned a conpensabl e

injury.

3. Caimant’s conpensation rate for
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tenporary total disability is $404. 00
per week; his conpensation rate for
permanent partial disability is $303.00
per week.

4. Respondents have accepted a 7%
i mpai rment rating.

5. There is a causal connection between
Claimant’ s June 20, 2003 conpensabl e
injury and his subsequent January 2004
episode. Caimant’s small recurrent disc
herni ati on occurred at the sane | evel as
his prior surgery, within a tine franme of
hei ght ened susceptibility follow ng that
prior surgery. Dr. WIlson testified that,
wi thout C aimant’s prior conpensable
injury and resulting surgery, the chance
of Claimant hurting his back by tw sting
“woul d have been renote.”

6. Caimant’s activity of working under

his car the weekend prior to his January

29, 2004 appoi ntment does not constitute

an i ndependent intervening cause. Since

Cl ai mant had been released to return to
work without restrictions, this activity

i s not unreasonabl e under the circunstances.

7. Caimant’s January 2004 epi sode does

not result from an i ndependent intervening
cause, and therefore is not an aggravati on.
As Dr. Wlson testified, had O ai mant sinply
twi sted his back, w thout his preexisting
conpensabl e injury and surgery, the chance
of Cl aimant being hurt woul d have been
“renote.”

8. Caimant is entitled to reasonably
necessary nedical treatnent in connection
wi th his conpensable injury and subsequent
epi sode. Caimnt’s January 2004 epi sode
is causally connected to his conpensabl e
injury; the nedical records and testinony
reflect that Claimant is in continuing
need of nedi cal treatnent.

9. Caimant is entitled to tenporary total
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di sability benefits from January 29, 2004

t hrough April 21, 2004, when C ai mant was
released to return to work with restrictions.
Claimant was (and still is) within his
heal i ng period; he had not been rel eased

to return to work. Claimant did not sustain
hi s burden of proving by a preponderance

of the evidence that he was totally

i ncapaci tated from earni ng wages subsequent
to April 21, 2004.

10. daimant’s entitlenment to tenporary total
di sability benefits has been controvert ed.

11. daimant’s attorney is entitled to the
statutorily prescribed attorney’s fee found
in Ark. Code Ann. § 11-9-715 on any indemity
benefits due or to becone due to C ai mant.

W have carefully conducted a de novo review of the
entire record herein and it is our opinion that the
Adm ni strative Law Judge's decision is supported by a
preponderance of the credi ble evidence, correctly
applies the law, and should be affirned. Specifically,
we find froma preponderance of the evidence that the
findings made by the Adm nistrative Law Judge are
correct and they are, therefore, adopted by the Ful
Conmmi ssi on.

W therefore affirmthe Novenber 3, 2004 deci sion
of the Adm nistrative Law Judge, including all findings
of fact and conclusions of |aw therein, and adopt the
opi nion as the decision of the Full Conmm ssion on

appeal .
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Al'l accrued benefits shall be paid in a |unp sum
w t hout discount and with interest thereon at the |awful
rate fromthe date of the Adm nistrative Law Judge's
decision in accordance with Ark. Code Ann. 8§ 11-9-809
(Repl . 2002).

Since the claimant’s injury occurred after July 1,
2001, the claimant’s attorney’'s fee is governed by the
provi sions of Ark. Code Ann. 8§ 11-9-715 as anended by
Act 1281 of 2001. Conpare Ark. Code Ann. 8 11-9-715
(Repl. 1996) with Ark. Code Ann. 8§ 11-9-715 (Repl.
2002). For prevailing on this appeal before the Ful
Comm ssion, claimant's attorney is hereby awarded an
additional attorney's fee in the anpunt of $500.00 in
accordance with Ark. Code Ann. 8 11-9-715(b) (Repl
2002).

T IS SO ORDERED

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner

Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| respectfully dissent fromthe mgjority

opi nion finding that the claimant has proven by a
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preponder ance of the evidence that there is a causal
connecti on between the claimnt’s June 20, 2003,
conpensabl e injury and his subsequent episode in
January, 2004.

My de novo review of this claiminits

entirety reveals that the claimnt has failed to prove
by a preponderance of the evidence that the episode he
experienced with his back in January of 2004 was
causal ly connected to his conpensable work injury sone
five nmonths earlier. The evidence presented in this
claimreveals that it is nore likely than not that the
cl ai mant experienced an aggravation (or, new injury) of
hi s back condition in January, as opposed to a
recurrence.

First, the clainmant underwent a |am notony at
L4-5 with a partial diskectony on August 28, 2003. Dr.
John W1l son, the claimant’s surgeon, reported that the
cl ai mant recovered “beautifully” fromthis surgery. On
Cct ober 20, 2003, Dr. WIson assigned the claimant with
a 7% per manent physical inpairnment to the body as a
whol e, and he rel eased the claimant to unrestricted work
duty.

On January 29, 2004, the claimant sought

addi tional nedical treatnent for conplaints of stiffness
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and severe |l eg pain. Concerned that the claimant may
have “extruded an end plate,” Dr. WIson took the
claimant off of work, referred himfor physical therapy,
and ordered and MRI. The MR, which was conducted on
February 6, 2004, confirmed that the claimant suffered
froma “small recurrent disk herniation at the left L4-5
level, at the site of his prior surgery.” The clai mant
was given an epidural injection of steroids, and by
February 16'", Dr. WIson noted i nprovenent in the
claimant’s condition.

In a letter dated February 16, 2004, Dr.
W son opined that the claimant’s current nedi cal
probl ens were related to his conpensable injury of June
20, 2003. Dr. WIlson specifically noted in this letter
that the claimant had experienced no “intervening
insults.” In a subsequent letter dated June 21, 2004,
Dr. Wlson reaffirnmed his earlier opinion that the
claimant’s current condition was causally related to his
conpensabl e injury one year earlier.

In his deposition, Dr. WIson stated that
“People with central disk herniation tend to have nore
recurrences than people without, ... .” Dr. WIson
testified that he had operated on both sides of the

claimant’s disk in order to try to avoid a
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“reoccurrence” and further surgery. Dr. WIson sated
that after his exam nation of the claimnt in October of
2003, he felt the claimant had recovered fromhis
surgery well enough to return to his normal activities.

Q How woul d you rate his recovery fromthe
surgery?

A | felt it was good.
Q D d you put any restrictions on hinf
A. No.
Q Wen you put restrictions on sonebody, is
that usually to keep themfromreinjuring
t hensel ves?
A. Either that or they're not conpletely
recovered and won’'t conpletely recover, and
you' ve tried to work within the abilities that
they have as far as their back is concerned.

. In this case, you felt like he was well
enough that he could go back to his norma
activities and hopefully not reinjure hinself?

A. Yes.

Dr. WIson agreed that sonmething as sinple as
a twi st can cause disk herniation. Dr. WIlson testified
that the anount of tine after which synptons of a
herni ated di sk begin varies, but that nore inmedi ate,
severe synptons are normally a sign of a nore serious
problem Dr. WIson agreed that the clai mant had not
told hi mabout his having worked on a car over the

weekend prior to his sudden onset of pain and stiffness.
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Dr. Wlson admtted a tw sting novenent can cause a

her ni ati on.

Q ... First of all, can a twist, such as if
you' re under a car, cause a disk to extrude?

A. Sure.

Q And did you have any history |like that from

hi n?

A. No.

The cl ai mant was seen by Dr. Scott Schl esi nger
for an independent nedical evaluation on February 17,
2004. The testinony of Dr. Schlesinger was |argely
consistent wwth that of Dr. WIson. For exanple, Dr.
Schl esi nger expl ai ned that by “recurrent disk

herni ation,” he neant that the claimnt’s herniated di sk
was at the sane |level as his previous herniation; not
necessarily that the claimant had suffered a
“recurrence” in the |l egal sense. Dr. Schlesinger stated
t hat peopl e who have had the type of surgery that the
clai mant had are at a higher risk of experiencing a
recurrent herniation of the disk that was operated on.
“You' ve cut out part of the annulus. So there’s a place
for a piece [of disk material] to escape from”

expl ained Dr. Schlesinger. Dr. Schlesinger testified

that recurrent herniation can be caused by *anything”

that “puts a lot of stress on the back,” such as
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[ifting, sneezing, coughing, or tw sting the wong way.
Dr. Schlesinger further testified that the recurrence
rate on an operated disk is around 12 to 15 percent.
Furthernore, Dr. Schl esinger stated that one of the
first synptonms of a recurrent disk herniation is pain.
Dr. Schl esinger agreed that full recovery for the type
of surgery that the clainmant underwent should occur
w t hin about three nonths.
No. Three nonths out, they should be able to
do what they want to do. That’'s when we | et
t hem go back to regular duty work and that
ki nd of thing.

Dr. Schl esinger testified that, based upon a
review of the nedical records, it did not appear that
Dr. Wlson had left any fragments in the claimnt’s disk
space that m ght account for his current problens.
Further, Dr. Schlesinger stated that, based in part on
his activities after his surgery, the clainmant’s
operation appeared to have been successful. Dr.
Schl esinger testified that had he known that the
claimant may have tw sted his back while working on a
car, there is a “high likelihood” that he woul d have
attributed the claimant’s current problens to that
i nci dent .

Q well, let me ask you, Doctor. If you have

sonmebody who is released in Cctober and tells
Doctor WIlson he did beautifully for that five



Bal dwi n - F309388 10

nonths. He’'s working at honme and twi sts. The
next nmorning he could hardly get out of bed
and had pain and weakness. Wth that history,
what would you relate his new di sk herniation
to?
A. The working on the car and tw sting.
Dr. Schlesinger admtted that because the
cl ai mant had recovered fromhis surgery and had remai ned
asynptomatic for a period of about five nonths, it was
likely that “sonething el se had happened to hini to
cause his new onset of synptons.

In Maverick Transp. V. Buzzard, 69 Ark. App.

128, 10 S.W3d 467 (2000), the Arkansas Court of Appeals
di scussed the difference between an aggravation and a
recurrence as it relates to workers’ conpensation |aw.
The Court st ated:

An aggravation is a newinjury resulting from
an i ndependent incident. Farm and Ins. Co. v.

DuBoi s, 54 Ark. App. 141, 923 S.W2d 883
(1996). A recurrence is not a new injury but
nmerely another period of incapacitation
resulting froma previous injury. Atkins
Nursing Hone v. Gray, 54 Ark. App. 125, 923
S.W2d 897 (1996). A recurrence exists when
the second conplication is a natural and
pr obabl e consequence of a prior injury.
Wel don v. Pierce Bros. Constr., 54 Ark. App.
344, 925 S.W2d 179 (1996). Only where it is
found that a second epi sode has resulted from
an i ndependent intervening cause is liability
i nposed upon the second carrier. 1d. at 130,
10 S. W3d at 468.

An aggravation is a newinjury with an

i ndependent cause and, therefore, nust neet the
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requirenents for a conpensable injury. Crudup v. Rega

Ware, Inc., 341 Ark. 804, 20 s.W3d 900 (2000); Ford v.

Chem pul p Process, Inc., 63 Ark. App. 260, 977 S.w2d 5
(1998) .

The test to determ ne whether a subsequent
epi sode is a recurrence or an aggravation is whether the
subsequent epi sode was a natural and probable result of
the first injury or if it was precipitated by an

i ndependent intervening cause. Bearden Lunber Co. V.

Bond, 7 Ark. App. 65, 644 S.W2d 321 (1983). If there is
a causal connection between the primary and the
subsequent disability, there is no i ndependent

i nterveni ng cause unl ess the subsequent disability is
triggered by activity on the part of the claimant which

i s unreasonabl e under the circunstances. @iidry v. J &

R Eads Const. Co., 11 Ark. App. 219, 669 S.W2d 483

(1984), Ceorgia-Pacific Corp. v. Carter, 62 Ark. App.

162, 969 S.W2d 677 (1998), Davis v. O d Dom nion

Freight Line, Inc. 341 Ark. 751, 20 S.W3d 326 (2000).

The cl ai mant made an excell ent recovery from
his surgery of August, 2003, and reportedly experienced
no residual synptons. After he was released to return to
work follow ng his surgery, the claimant began wor ki ng

for a new enployer. The claimant’s new job duties
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included clinbing into attics, onto roofs, and under
houses. The claimant was able to work for his new

enpl oyer wi thout problens up until one norning in
January of 2004, when he awoke stiff and in pain. The
claimant testified that he had worked on an autonobile
over the weekend prior to this sudden onset of stiffness
and pain. Concerning this activity, the clai mant
testified in his deposition:

| think I twisted wong. | think what happened

was | m ght have been | ayi ng down wor ki ng on

sonmet hing or under the car and | m ght have
twi sted wong and just tw sted sonething.

Both Dr. Schlesinger and Dr. WIlson testified
that such an activity could have caused the injury from
whi ch the clai mant now suffers. Both of these doctors
deni ed havi ng any know edge that the cl ai mant had
engaged in such an activity prior to his current
conpl ai nts.

Based upon the above and foregoing, | find
that the claimnt has failed to prove that his second
conplication is a natural and probabl e consequence of
his prior injury. Rather, it is nore |likely than not
that the claimant’s second injury is a new injury caused
by twi sting his back while working on an autonobile.
Therefore, because the claimant has failed to prove that

there is a causal connection between his conpensabl e
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injury and his subsequent episode, | would respectfully
di sagree that the claimant is entitled to additional
benefits related to his current condition.

Therefore, | respectfully dissent fromthe

maj ority opinion.

KAREN H. McKI NNEY, Conm ssi oner



