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OPINION AND ORDER

The claimant appeals from a decision of the

Administrative Law Judge filed August 31, 2004.

The Administrative Law Judge entered the following

findings of fact and conclusions of law: 

1. The Arkansas Workers’ compensation
Commission has jurisdiction of this
claim.

2. The stipulations agreed to by the
parties are reasonable and are hereby
accepted as fact.
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3. The claimant has failed to prove by a
preponderance of the evidence that he
sustained an injury by lifting milk
crates while working for the respondent.

4. The claimant has failed to prove by a
preponderance of the evidence that he
sustained an injury arising out of and
in the course of his employment.

5. The claimant has therefore failed to
prove by a preponderance of the evidence
that he sustained a compensable injury.

6. The respondents have controverted
this claim in its entirety.

The claimant alleges that he sustained a

compensable injury that is governed by the Arkansas Workers’

Compensation Act, A.C.A. § 11-9-101 et seq. The claimant’s

alleged injury is, indeed, an injury that is covered by the

Act; however, the claimant has failed to establish the

elements necessary to prove a compensable injury by a

preponderance of the evidence. 

 We have carefully conducted a de novo review of

the entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly applies

the law, and should be affirmed. Specifically, we find from

a preponderance of the evidence that the findings of fact
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made by the Administrative Law Judge are correct and they

are, therefore, adopted by the Full Commission.

Thus, we affirm and adopt the decision of the

Administrative Law Judge, including all findings and

conclusions therein, as the decision of the Full Commission

on appeal.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Turner dissents.

DISSENTING OPINION

The Majority is affirming and adopting an

Administrative Law Judge’s decision which denied and

dismissed this claim. Since my de novo review of the

testimony and evidence in this case convinces me that the

claimant met his burden of establishing a job related

injury, I respectfully dissent.
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The claimant contends that he suffered a

compensable injury on July 31, 2003. On that date, the

claimant was employed in the respondent’s store and, among

his job duties, was the requirement that he stock the dairy

cooler. The claimant testified that he and his Department

Manager, Mike Lewis, were stocking the cooler shelves when

he “felt a twinge” while lifting some cartons of milk. The

claimant stated that Mr. Lewis asked him what was wrong and

after the claimant explained what had happened, Mr. Lewis

told him to relax and sit down. The claimant also testified

that, after leaving the cooler, he and Mr. Lewis saw the

Store Manager, Greg Jones, and that the claimant advised him

at that time what happened. 

There was a considerable amount of confusion over

the nature of the claimant’s injury. The claimant was

initially seen by Dr. R. D. Rush, a general practitioner in

Texarkana, Texas, who, on August 4, 2003 diagnosed the

claimant as suffering from an inguinal hernia or strain. The

claimant was next seen by Dr. David McKay, a general

practitioner in Texarkana, Texas, who was chosen by the

employer. Dr. McKay noted localized swelling in the

claimant’s inguinal area but did not detect a hernia as
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such. Dr. McKay suggested the claimant was suffering a

muscle strain in the inguinal area. Both Dr. Rush and Dr.

McKay prescribed various anti-inflammatories for the

claimant. When the claimant’s symptoms did not immediately

resolve, Dr. McKay suggested that the claimant might be

suffering from Epididymitis (a swelling in the genital area

usually associated with a venereal disease). However,

subsequent testing conclusively determined that the claimant

was not suffering from that condition or certain other

testicular or genital diseases. 

In a nutshell, despite having seen several

different doctors and having undergone a wide array of

tests, the eventual diagnosis of the claimant was that he

was suffering from an inguinal muscle strain. However, the

respondent apparently controverted the claim after Dr. McKay

suggested the source of the claimant’s problems could be

Epididymitis. Up until that time, the respondent had

accepted the claim as compensable and had paid the

claimant’s medical expenses and some temporary disability

benefits as well. 

In denying the claim, the ALJ noted that the

claimant’s version of events had been contradicted by Mr.
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Lewis and to a lesser extent by Mr. Jones, and held that the

claimant was not a credible witness. I find the Judge did

not correctly assess the credibility of the witnesses.

Admittedly, Mr. Lewis’ version of the events on July 31,

2003 varied greatly from that of the claimant. According to

Mr. Lewis, he saw the claimant on the morning of July 31,

2003 in the break room. He stated at that time that the

claimant advised him that his stomach was hurting as a

result of a basketball game he played in the previous day.

Mr. Lewis then testified he went into the dairy cooler which

the claimant should have previously stocked. He further

stated that when the claimant finally entered the dairy

cooler, he lifted some empty milk crates and began

complaining about his stomach hurting. According to Mr.

Lewis, he then told the claimant to notify a member of

management about his problem. He also said he knew nothing

further about the claimant’s injury or his workers’

compensation claim until he was interviewed by the

respondent’s attorney. 

Mr. Jones also testified at the hearing. He

testified that, while making his rounds, he entered the

dairy cooler to ensure that it was fully stocked. He notes
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at that time that the claimant was filling the milk cooler

and that the claimant told him, “he had hurt himself, like

he had pulled or strained or something like that. He showed

me a spot on his lower body, you know, and that was it.” Mr.

Jones further testified that he later told the claimant that

if he “felt bad” he should go home. 

Curiously, in questioning the claimant’s

credibility, the ALJ noted that the claimant’s testimony was

contradicted by the testimony of Mr. Lewis and Mr. Jones.

However, my review of the testimony convinces me that Mr.

Jones’ testimony contradicted not the claimant’s but Mr.

Lewis’. The claimant testified that he was in the freezer

and as he was about to walk out he met Mr. Jones. Mr. Jones

testified that he was wanting to check the dairy cooler when

he observed the claimant and was advised of the injury. Mr.

Lewis, on the other hand, testified that after the claimant

told him of his stomach hurting while they were alone in the

cooler, the claimant left and he had no further knowledge of

it. That statement is not in accord with Mr. Jones’

testimony that he observed the claimant and Mr. Lewis in the

cooler. Mr. Jones also did not mention any reports from the

claimant about having injured his stomach playing
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basketball. Likewise, in reporting to his treating

physicians, the claimant provided a history of an injury

while lifting. 

In short, the testimony of Mr. Jones and the

claimant’s statement to his doctors contradicts Mr. Lewis.

On that basis, I find that the claimant’s testimony was more

credible and more believable than Mr. Lewis’ and is

sufficient to establish the lifting injury he described in

his testimony. I therefore conclude that the claimant

established the occurrence of a compensable injury supported

by objective medical evidence in the form of swelling

observed by his doctors and fluid retention found on a CT

scan. I would therefore find the claim compensable and order

the respondent to pay the claimant’s medical expenses

incurred for treatment of his inguinal strain including the

diagnostic tests and also temporary total disability

benefits during the times the claimant was directed to be

off work by his treating physicians.

As set out above, I believe the Administrative Law

Judge did not properly evaluate the credibility of the

witnesses. I believe the claimant’s testimony, in

conjunction with his medical records and as supported by the
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testimony of Mr. Jones, is sufficient to establish the

compensability of his claim. Therefore, I respectfully

dissent from the Majority’s decision.

___________________________________
SHELBY W. TURNER, Commissioner


