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OPINION AND ORDER

The respondents appeal a decision of the

Administrative Law Judge filed on January 10, 2004. We

hereby affirm, in part, as modified, and reverse in part,

the decision of the Administrative Law Judge, finding that

the claimant is entitled to additional temporary total

disability benefits and finding that a referral to the

National Jewish Hospital in Denver, Colorado is reasonable

and necessary medical treatment in connection with the
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claimant’s compensable injury. Based upon our de novo review

of the record and without giving the benefit of the doubt to

either party, we find that the claimant has failed to prove

by a preponderance of the evidence that she remains within

her healing period, and therefore entitled to additional

temporary total disability benefits. Therefore, we reverse

this finding. We affirm the finding that the claimant has

established by a preponderance of the evidence that a

referral to the National Jewish Hospital is reasonable and

necessary in connection with her compensable injury.

However, we modify this finding to ensure that the medical

care provider is in compliance with Rule 30(R). 

The claimant sustained an admittedly compensable

injury on August 30, 2002, when she was exposed to fumes at

work which aggravated her pre-existing asthma. As a result

of this aggravation, the claimant has received extensive

treatment from her primary care physician and two

pulmonologists. In a letter dated August 30, 2004,

claimant’s treating physician, Dr. Stan Kellar, recommended
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a referral to the National Jewish Hospital in Denver,

Colorado. 

The claimant has the burden of proving by a

preponderance of the credible evidence that medical

treatment is reasonable and necessary. Norma Beatty v. Ben

Pearson, Inc., Full Commission Opinion, Feb. 17, 1989

(D612291); B.R. Hollingshead v. Colson Caster, Full

Commission Opinion, Aug. 27, 1993 (D703346). Employers are

only liable for medical treatment and services which are

deemed reasonably necessary for the treatment of employees’

injuries. DeBoard v. Colson Co., 20 Ark. App. 166, 725

S.W.2d 857 (1987). In workers' compensation cases, the

burden rests upon the claimant to establish her claim for

compensation by a preponderance of the evidence. Kuhn v.

Majestic Hotel, 50 Ark. App. 23, 899 S.W.2d 845 (1995);

Bartlett v. Mead Container Board, 47 Ark. App. 181, 888

S.W.2d 314 (1994). When assessing whether medical treatment

is reasonably necessary for the treatment of a compensable

injury, we must analyze both the proposed procedure and the
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condition it is sought to remedy. Deborah Jones v. Seba,

Inc., Full Commission Opinion, Dec. 13, 1989 (D512553).

The claimant has been on steroid therapy as a

means to control her asthma. Such treatment comes with many

known side effects and was even deemed to have caused the

claimant’s wrist tendon rupture. After trying all other

available methods to control the claimant’s asthma,

Dr. Kellar referred the claimant to the National Jewish

Hospital in Denver “to see if there is anything else they

have to offer other than long-term steroids.” In his letter

dated November 24, 2004, addressed to the claimant’s

attorney, Dr. Kellar explained that he has exhausted all of

his treatment options to control to the claimant’s asthma,

and that he is unwilling to subject the claimant to more

long-term steroid therapy without further evaluation. The

respondent’s nurse case manager, Vicky Riviere, noted in her

evaluation report that the National Jewish Hospital is well

known for its treatment of difficult pulmonary cases. 

The respondents sent the claimant to

Dr. Christopher Leigh John with Southwest Pulmonary
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Associates on October 18, 2004, for an evaluation. After

examining the claimant and ordering a Histamine Challenge,

Dr. John opined that it was unlikely that the claimant has

significant asthma. Rather, Dr. John explained that the

claimant’s symptoms are associated with increase in airways

reactivity. Treatment for increased reactivity consists of

inhaled steroid therapy. 

Whether the claimant suffers from aggravation of

her pre-existing asthma, or increased airways reactivity, it

is undisputed that the claimant continues to require

treatment to maintain her compensable pulmonary injury.

Dr. John recommended further oral steroid therapy, which

carries with it negative consequences as evidenced by the

claimant’s wrist surgery. Dr. Kellar has exhausted his

treatment options and has recommended that the claimant be

seen by the specialists at the National Jewish Hospital in

order to explore any other treatment options. Given the

claimant’s failure to improve with the course of treatment

recommended by Dr. John, we find that additional medical

treatment at the National Jewish Hospital is reasonable and
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necessary in connection with the claimant’s compensable

injury. 

Rule 30 (R) of the Arkansas Workers’ Compensation

Commission regarding out of state medical providers states

in pertinent part:

All services and request for
change-of-physician to out-of-
state providers must be made
to providers who agree to
abide by the AWCC Medical Fee
Schedule. Providers shall sign
an agreement stating they
shall comply with AWCC Rule
30. Carriers/self-insured
employers which are not
contracted with a certified
Managed Care Organization
shall be responsible for
obtaining this agreement. 

So long as the National Jewish Hospital agrees to

abide by the Commission’s fee schedule for out-of-state

providers, and is willing to agree in writing to abide by

Commission’s Rule 30, we find that treatment at the National

Jewish Hospital to treat the claimant’s compensable injury

is not only necessary but also reasonable.



Clark - F209546 -7-

Temporary disability is determined by the extent

to which a compensable injury has affected the claimant’s

ability to earn a livelihood. An injured employee is

entitled to temporary total disability compensation during

the period of time that she is within her healing period and

totally incapacitated to earn wages. Arkansas State Highway

& Transportation Dept. V. Breshears, 272 Ark. 244, 613

S.W.2d (1981). The “healing period” is defined as the period

necessary for the healing of an injury resulting from an

accident. Ark. Code Ann. § 11-9-102(13) (Supp. 1997). The

healing period continues until the employee is as far

restored as the permanent character of her injury will

permit. When the underlying condition causing the disability

becomes stable and when nothing further will improve that

condition, the healing period has ended, and the claimant is

no longer entitled to receive temporary total disability

compensation, regardless of her physical capabilities.

Moreover, the persistence of pain is not sufficient in

itself to extend the healing period or to find that the

claimant is totally incapacitated from earning wages. Mad
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Butcher, Inc. v. Parker, 4 Ark. App. 124, 628 S.W.2d 582

(1982). 

Dr. Kellar released the claimant to return to

full-duty work on July 7, 2003. As the claimant underwent

surgery for her wrist injury which was deemed to be a

compensable consequence, the claimant continued to draw

temporary total disability benefits through January 14,

2004, the end of her healing period for her wrist injury. In

his opinion, the Administrative Law Judge found that the

claimant re-entered her healing period for her pulmonary

injury and is entitled to additional temporary total

disability benefits beginning January 23, 2004, and

continuing through a date yet to be determined. We find that

this decision is not supported by a preponderance of the

evidence and must be reversed. The Administrative Law Judge

found that the claimant’s conditioned worsened between July

2003 and January 2004 by relying upon Dr. Kellar’s letter

dated January 23, 2004, which states in pertinent part;

“Ms. Clark continues to have a great deal of difficulty with

a worsened asthma pattern following her smoke
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inhalation....” This letter does not state that the

claimant’s condition has worsened. Rather Dr. Kellar

characterized the claimant’s condition as a “worsened asthma

pattern following her smoke inhalation.” Dr. Kellar has not

taken the claimant back off work or restricted the claimant

to light duty since her release to full duty in July of

2003. Although Dr. Kellar is not pleased with the claimant’s

lack of improvement, the medical records reveal that the

claimant’s aggravated pulmonary condition has plateaued and

maintaining its present state of uncontrollable asthma. The

claimant’s asthma is not stable, but her recovery at this

point is. Therefore, we find that the claimant has failed to

prove by a preponderance of the evidence that she remains

within her healing period and totally incapacitated from

earning wages. Accordingly, we find that the claimant has

failed to prove entitlement to additional temporary total

disability benefits.

Accordingly, for those reasons set forth herein,

we find that the decision of the Administrative Law Judge
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must be and hereby is, affirmed as modified in part, and

reversed in part.

IT IS SO ORDERED.

___________________________________
OLAN W. REEVES, Chairman

___________________________________
KAREN H. McKINNEY, Commissioner

Commissioner Turner concurs in part and dissents in part.

CONCURRING AND DISSENTING OPINION

I concur in the Majority’s opinion finding that

the Claimant has established by a preponderance of the

evidence that a referral to the National Jewish Hospital is

reasonable and necessary in connection with her compensable

injury, so long as the medical care provider is in

compliance with Rule 30(R). However, I respectfully dissent

from the Majority’s reversal of the Administrative Law

Judge. The Majority has determined that the Claimant failed
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to prove by a preponderance of the evidence that she remains

within her healing period and is entitled to additional

temporary total disability benefits.

I find that Claimant is still within her healing

period because she has been symptomatic and continuously in

need of medical care relative to her respiratory complaints

since her August 13, 2002 exposure. Respondent accommodated

the Claimant’s restricted work duty until April of 2003 at

which time she was informed that there was no further work

available for her. Claimant came under the care of

Dr. Kellar in March of 2003. 

As a compensable consequence of the medical

treatment for her respiratory condition, Claimant suffered a

left biceps tendon rupture. She underwent surgery by

Dr. Michael Moore, a Little Rock orthopedic surgeon.

Claimant received temporary total disability and temporary

partial disability benefits from August 14, 2002 through

July 13, 2004. She continued to receive temporary total

disability benefits through January 14, 2004. On January 15,

2004, Dr. Moore stated that Claimant had reached maximum
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medical improvement relative to her left bicep tendon tear

and assessed her permanent physical impairment at 10% to the

arm.

 The Claimant’s respiratory symptoms worsened

between July of 2003 and January of 2004. The evidence

preponderates that Claimant’s inability to work is due her

compensable respiratory complaints. Claimant’s treating

physician, Dr. Kellar, has recommended a specific course of

treatment for Claimant’s condition and his report

unequivocally states that further treatment is warranted.

Therefore, Claimant should be entitled to additional

temporary total disability benefits.

In order to be entitled to temporary total

disability compensation for a scheduled injury, the employee

must prove: (1) that she remains within her healing period;

and (2) that she has not returned to work. Wheeler

Construction Co. v. Armstrong, 73 Ark. App. 146, 41 S.W.3d

822 (2001).

Temporary total disability is that period within

the healing period in which an employee suffers a total
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incapacity to earn wages. K II Constr. Co. v. Crabtree, 78

Ark. App. 222, 79 S.W.3d 414 (2002). When an injured

employee is totally incapacitated from earning wages and

remains in his healing period, he is entitled to temporary

total disability. Id. The healing period is statutorily

defined as that period for healing of an injury resulting

from an accident. Dallas County Hosp. V. Daniels, 74 Ark.

App. 177, 47 S.W.3d 283 (2001). The healing period ends when

the employee is as far restored as the permanent nature of

his injury will permit, and if the underlying condition

causing the disability has become stable and if nothing in

the way of treatment will improve that condition, the

healing period has ended. Crabtree, supra. The question of

when the healing period has ended is a factual determination

for the Commission.

Because Claimant is still being treated for her

condition and is unable to earn wages, I find that she has

not reached the end of her healing period and is entitled to

temporary total disability benefits.
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For the above stated reasons, I respectfully

concur in part and dissent in part.

___________________________________
SHELBY W. TURNER, Commissioner


