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EMPLOYEE                                  CLAIMANT
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OPINION FILED AUGUST 18, 2005

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE GARY DAVIS,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE RICHARD S.
SMITH, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of

the Administrative Law Judge filed November 9, 2004.  In

said order, the Administrative Law Judge made the

following findings of fact and conclusions of law:

1. The Arkansas Workers’ Compensation
Commission has jurisdiction of the
parties and subject matter of this
claim.

2. Pursuant to the stipulations of the
parties and the record, the employment
relationship existed at all pertinent
times, including July 2, 2002, when the
claimant’s average weekly wage was
$730.69
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3. The preponderance of the evidence shows
that the claimant suffered a compensable
injury to his cervical spine on that
date and is entitled to benefits,
specifically including reasonably
necessary medical and related expenses
and, further, that as a result of his
compensable injury, he remained in his
healing period and was totally
incapacitated to earn wages from July
15, 2002, until July 15, 2003, for which
he is entitled to temporary total
disability benefits.

4. The respondents have controverted the
payment of benefits hereinafter awarded
and the claimant’s attorney is entitled
to the maximum statutory attorney’s fee
thereon, payable one-half by the
claimant and one-half by the
respondents.

We have carefully conducted a de novo review

of the entire record herein and it is our opinion that

the Administrative Law Judge's decision is supported by

a preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the November 9, 2004

decision of the Administrative Law Judge, including all

findings of fact and conclusions of law therein, and

adopt the opinion as the decision of the Full Commission

on appeal.
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All accrued benefits shall be paid in a lump

sum without discount and with interest thereon at the

lawful rate from the date of the Administrative Law

Judge's decision in accordance with Ark. Code Ann. §

11-9-809 (Repl. 2002).

Since the claimant’s injury occurred after

July 1, 2001, the claimant’s attorney’s fee is governed

by the provisions of Ark. Code Ann. § 11-9-715 as

amended by Act 1281 of 2001.  Compare Ark. Code Ann. §

11-9-715 (Repl. 1996) with Ark. Code Ann. § 11-9-715

(Repl. 2002).  For prevailing on this appeal before the

Full Commission, claimant's attorney is hereby awarded

an additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        SHELBY W. TURNER, Commissioner

 
Commissioner McKinney dissents.                

DISSENTING OPINION

I respectfully dissent from the majority

opinion finding that the claimant proved by a
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preponderance of the evidence that he sustained a

compensable injury to his cervical spine on July 15,

2002; and, finding that the claimant was entitled to

temporary total disability benefits from July 15, 2002,

through June 17, 2003. Based upon my de novo review of

the record, I find that the claimant has failed to

proved by a preponderance of the evidence that he

sustained a compensable injury.

The claimant was employed by the respondent

employer as a plumbing inspector. The claimant testified

that on July 2, 2002, while he was inspecting some

plumbing underneath a deck he sustained an injury to his

neck. The claimant stated that he had a camera and was

attempting to squat or hunker down to look under a porch

to take a picture when he felt a crick in his neck. The

claimant did not seek medical attention until July 15,

2002, some two weeks after the alleged incident. The

claimant underwent an MRI on July 23, 2002, which showed

degenerative changes in the cervical spine. The MRI

specifically found:

The vertebral bodies appear normal
in height and alignment. Mild
marginal osteophyte formation is
noted at multiple levels. There is
diffuse loss of signal with the
intervertebral discs with mild space
narrowing at C4-5 and c5-6 (sic).
Mild posterior osteophyte formation
is noted at C5-6, but without
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significant central stenosis. There
is mild asymmetrical narrowing of
the neural foramen on the right. The
remaining disc levels are
unremarkable. The cervical cord
appears normal in contour and
signal. The visualized contends of
the posterior fossa are
unremarkable.

IMPRESSION: MILD TO MODERATE CERVICAL
SPONDYLOSIS.

Dr. Mark A. Vice, the claimant’s treating physician,

recommended that the claimant see a neurologist if the

claimant still had pain and numbness in his arm. Dr.

Vice concluded that the claimant did not have a ruptured

disc. 

The claimant was referred to neurologist,

Dr. Kathy Chenault. Dr. Chenault performed a nerve

conduction study on the claimant’s left arm which

indicated a mild chronic left ulnar neuropathy at the

elbow, and no electrophysiological evidence for cervical

radiculopathy. Dr. Chenault did mention some muscle

spasms. 

Dr. Vice saw the claimant again on September

3, 2002. His diagnosis included polyneuropathy. Dr. Vice

referred the claimant to neurologist, Dr. Naim Haddad,

on October 2, 2002, who opined that the claimant had

cervical spondylosis with possible left C7 or 8

radiculopathies. He requested that the claimant undergo
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an EMG/NCV. Dr. Haddad noted, on November 4, 2002, that

the claimant’s prior EMG studies were normal. Dr. Haddad

opined that the claimant had cervical spondylosis with

possible left C8/T1 radiculopathy.

The claimant ultimately came under the care of

Dr. James R. Adametz, in February of 2003. Dr. Adametz

opined that the claimant had cervical spondylosis and

permitted the claimant to return to work. 

On April 23, 2003, the claimant sought

treatment from Dr. Richard Jordan. Dr. Jordan noted that

the claimant’s MRI showed cervical spondylosis at

multiple levels with disc narrowing. He also noted a

tight and tender left anterior scalene and suggested the

clinical diagnosis of left anterior scalene syndrome. He

performed an anterior scalenotomy on the claimant on

April 30, 2003. The claimant testified that his symptoms

after the scalenotomy were no better than they were

before. Dr. Jordan had the claimant undergo another MRI

on June 2, 2003. Dr. Jordan mentioned a mild HNP in his

report, but the radiology report dated June 2, 2003,

stated as follows: 

Findings: The anterior and posterior
spinal lines are intact. Undulation
of the poster spinal line related to
discogenic changes, most conspicuous
at C3-4, C5-6 and C6-7. Marrow
signal is normal. Uniform height of
the cervical vertebra. Morphology
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and signal intensity of the spinal
cord segment imaged on this exam is
normal.

No evidence of disk bulging or disk
herniation at C3-4 or at C4-5.
Widely patent central canal and
foramen. No significant arthritic
change in the Luschka joints or the
facets. There is mild bond
hypertrophy of the C5 superior end-
plate.

C5-6: A mild diffuse disk bulge is
present, slightly eccentric,
paracentral to the right. Widely
patent neural foramina and central
canal.

C6-7 and C7-T1 show desiccation of
disk space but no significant volume
loss. No foraminal or central canal
stenosis. Mild arthritic change of
the facet joints.

Impression: A mild diffuse disk
bulge is present at C5-6. No
evidence of disk herniation.

There is no evidence of spinal cord
or nerve root impingement in the
cervical spine.

Mild facet arthropathy and Luschka
joint arthritic change at C5-6 and
C6-7.

It is apparent from this report that there was no

evidence of any herniated discs. The final impression

appears to be arthritis.

Ark. Code Ann. §11-9-102(4)(A)(i)(Repl. 2002)

defines “compensable injury” as “[a]n accidental injury

causing internal or external physical harm to the body
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... arising out of and in the course of employment and

which requires medical services or results in disability

or death. An injury is ‘accidental’ only if it is caused

by a specific incident and is identifiable by time and

place of occurrence.” Wal-Mart Stores, Inc. v.

Westbrook, 77 Ark. App. 167, 72 S.W.3d 889 (2002). The

phrase "arising out of the employment refers to the

origin or cause of the accident," so the employee was

required to show that a causal connection existed

between the injury and his employment. Gerber Products

v. McDonald, 15 Ark. App. 226, 691 S.W.2d 879 (1985). An

injury occurs "'in the course of employment' when it

occurs within the time and space boundaries of the

employment, while the employee is carrying out the

employer's purpose, or advancing the employer's interest

directly or indirectly." City of El Dorado v. Sartor, 21

Ark. App. 143, 729 S.W.2d 430 (1987). Under the statute,

for an accidental injury to be compensable, the claimant

must show that he/she sustained an accidental injury;

that it caused internal or external physical injury to

the body; that the injury arose out of and in the course

of employment; and that the injury required medical

services or resulted in disability or death. Id.

Additionally, the claimant must establish a compensable

injury by medical evidence, supported by objective
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findings as defined in §11-9-102(16). Medical opinions

addressing compensability must be stated within a

reasonable degree of medical certainty. Crudup v. Regal

Ware, Inc., 341 Ark. 804, 20 S.W.3d 900 (2000). The

injured party bears the burden of proof in establishing

entitlement to benefits under the Workers’ Compensation

Act and must sustain that burden by a preponderance of

the evidence. See Ark. Code Ann. § 11-9-

102(4)(E)(i)(Repl. 2002); Clardy v. Medi-Homes LTC

Servs., 75 Ark. App. 156, 55 S.W.3d 791 (2001).

After conducting a de novo review of the

record, it is my opinion that the claimant has failed to

prove by a preponderance of the evidence that he

sustained a compensable injury. The evidence indicates

that the claimant did not seek medical treatment for

approximately two weeks after the alleged injury. The

claimant testified that this injury occurred on July 2,

2002, but his first medical examination was on July 15,

2002. Although that first medical examination revealed

some muscle spasms, there is nothing to relate it to any

work related incident. The MRI the claimant underwent on

July 23, 2002, showed mild degenerative changes in the

claimant’s cervical spine. The claimant was diagnosed

with mild to moderate cervical spondylosis. Cervical

spondylosis is not the result of any injury but is
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defined in Dorland’s Medical Dictionary, 28th Ed.,

page 1564, as “degenerative joint disease affecting the

cervical vertebrae, intervertebral disks, and

surrounding ligaments and connective tissues, sometimes

with pain or paresthesia radiating down the arms as a

result of pressure on the nerve roots.” 

Further, the scalene syndrome that Dr. Jordan

diagnosed the claimant with, was some nine months after

the alleged incident. There is nothing in the medical

records that connects this set of symptoms with the

claimant’s work activities. Furthermore, a month after

undergoing the scalenotomy, the claimant was still

complaining of neck and arm pain and had also developed

pain complaints in his lower extremities. In order for

there to be a compensable injury, there must be causal

connection between the claimant’s diagnosis and his

work. In this case, there is no causal connection. The

claimant underwent an MRI three weeks after the alleged

incident and there was no evidence of any herniated

discs only a moderate cervical spondylosis, which is a

degenerative condition. The claimant underwent another

MRI on June 3, 2003, which also indicated that there was

no disc herniation. Simply put, there are no objective

findings that can be attributed to a job injury. The

claimant has a pre-existing degenerative arthritic
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condition. Accordingly, I cannot find that the claimant

has proved by a preponderance of the evidence that he

sustained a compensable injury. Therefore, for all the

reasons stated herein, I must respectfully dissent from

the majority opinion.

_______________________________
KAREN H. McKINNEY, Commissioner 

     


