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OPINION AND ORDER

The Claimant appeals a decision of the

Administrative Law Judge filed on October 4, 2004.  The

claimant appeals the decision from the Administrative Law

Judge, which awarded the claimant a permanent impairment

rating of 30% to the body as a whole.  The claimant contends

that he is entitled to a permanent impairment rating of 50%

to the body as a whole.  The claimant further seeks wage-

loss benefits, in the amount of 50%, in addition to the



Cox - F011701 2

permanent impairment rating.  Therefore, the claimant is

essentially seeking wage-loss and impairment benefits that

would equate to total disability.  

Based upon our de novo review of the entire record

we reverse the Administrative Law Judge’s decision regarding

wage loss benefits and modify the decision regarding the

claimant’s impairment rating.  Specifically, we find the

claimant’s impairment rating is increased from 30% to 50%

and that he is entitled to wage loss benefits in the amount

of 50%.

The claimant suffers from silicosis, a condition

which the employer has stipulated to be compensable.  The

Administrative Law Judge opined that the claimant was noted

to have given “poor effort” in a spirometry test, but that

because Dr. White had opined the claimant had an impairment

rating of at least 30%, he was compelled to find the

claimant had sustained a 30% impairment rating.  Dr. Johnson

testified the claimant, when viewed in light of the American

Medical Association Guides to the Evaluation of Permanent

Impairment Rating, has an impairment rating around 50%.  Dr.

Johnson further indicated that in granting that rating, he

was considering his belief that in a prior test the claimant

had given poor effort.  Dr. White also indicated the
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claimant should be entitled to an impairment rating of 30 to

45%.  After considering both doctor’s opinions on the

claimant’s impairment rating, we find the claimant should be

entitled to an impairment rating of 50%.

With regards to the wage-loss benefits, we find

the claimant is entitled to wage-loss benefits in the amount

of 50%.  The claimant is over forty years old, has an eighth

grade education, and has difficulty reading and writing. 

Additionally, his only work experience is performing heavy,

manual labor, which he is admittedly unable to continue

performing.  Furthermore, Bob White, Vocational

Rehabilitation Specialist, testified that the claimant, even

if he was able to get a GED, would likely have a difficult

time gaining employment due to his age, his medical

condition, and a shortage of jobs for people with his

abilities.  When considered in light of the fact that the

claimant testified that he has already applied for multiple

jobs to no avail, it is apparent that the claimant should

indeed, be entitled to additional wage-loss benefits.  We

find that the 50% wage-loss benefits would be appropriate.  

The claimant began working for the employer in

1983.  The employer operates a plant that handles material

to make asphalt and concrete.  The claimant’s primary job
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duty was to operate a crusher in order to break down rock. 

In the course of performing his job, the claimant was

exposed to silica dust and subsequently developed silicosis. 

In September 2000, Dr. Lowell Vereen opined that

the claimant might have, “a pneumoconiosis, v. granulomatous

disease in the upper lobes”.  On October 19, 2000, Dr

Charles Hiller diagnosed the claimant with silicosis.  Dr.

Hiller’s notes from that date reflect that a spirometry sent

from Dr. Buffington indicated that the claimant’s, “FVC is

4.15 (89% of predicted) and the FEVI was 2.57.”  Dr. Hiller

further indicated that the claimant’s condition was, “very

progressed to early progressive massive fibrosis.”  

On February 22, 2001 Dr. Hiller authored a letter

indicating that he believed the reason for the claimant’s

condition was due to his work for the employer.  The letter

also indicated the claimant should avoid further silica

exposure and that there was no cure for the claimant’s

condition.  Dr. Hiller noted that the claimant’s pulmonary

function tests, “are FVC 4.4 liters (98% of predicted) and

FEVI 2.56 with a ration of 58%.  The TLC is 7 liters (114%

of predicted) and the DLCO is 24.8 (114% of predicted).  All

in all he has the findings of moderate airway obstruction.”

On July 18, 2001, Dr. Robert D. Johnson, in a
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letter, indicated he reviewed x-rays taken on September 11,

2000 and that the x-ray showed, “right upper lobe traction

with intersitial nodular changes and possible some eggshell

calcification.”  Dr. Johnson also indicated the claimant

would have a “fairly good” prognosis so long as he stayed

away from silica dust.

On May 30, 2002, the claimant submitted to another

FVC test.  It revealed that the claimant’s condition had

deteriorated.  Specifically, the test indicated that the

claimant’s FEV1 had decreased from 2.56 to 1.98 and that his

vital capacity had reduced from 4.43 to 3.36.  The doctor’s

note indicated that the nurse noted poor effort on the

claimant’s part, but that the claimant’s condition had

deteriorated significantly.

On August 2, 2002, Dr. Johnson indicated that

during the capacity test given in 2002 the nurse noted the

claimant gave poor effort but that, “I do not think he would

fall below the moderate obstructive lung disease, which

would be in the 20 to 30% disability rating.  On August 29,

2002 Dr. Johnson mandated the claimant not be further

exposed to silica or he would die within 20 years. 

On June 26, 2003 Dr. Johnson indicated the

claimant’s vital capacity was at 88% or predicted at 3.76
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and that his FEV1 was down to 1.85 which was 52% of

predicted.  Dr. Johnson indicated the claimant still had

chronic bronchitis and silicosis.  On July 10, 2003 Dr.

Johnson indicated the claimant’s condition, according to the

Guides, was consistent with moderate obstructive lung

disease and a moderate impairment rating.

On September 8, 2003, the claimant’s attorney

contacted the employer in an effort to seek rehabilitative

assistance.  As of March 2, 2004 Dr. Johnson noted that

while the claimant’s condition had improved since he stopped

working for the employer, ”extreme temperatures, humidity,

chemicals, and dust will still be limiting to him.  

On August 12, 2004, the claimant submitted to a

pulmonary function test indicating that he had an FVC level

at, “94% of predicted” and an FEV1 at “59% predicted”.  On

August 16, 2004, Dr. Peter White indicated the claimant

should be entitled to an impairment rating of 30% to 45%.  

On June 28, 2004, a vocational assessment was

completed.  The assessment noted the claimant had an eighth

grade education, had difficulty at school, and that the

claimant’s activities were limited.   The assessment

indicated that due to the claimant’s lack of formal

education and a limited number of unskilled entry level jobs
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the claimant would likely have difficulty retaining or

maintaining employment.  The assessment further indicated

the claimant would likely have more success with a GED, but

due to his age and medical condition, would likely still

have difficulty re-entering the workforce.

The claimant has subsequently applied for several

jobs to no avail.  At the time of the hearing, the claimant

was scheduled to meet with Freddy Smith, worker for the

Arkansas Rehabilitation Commission in order to begin taking

steps to get his GED.  

The claimant is seeking an award for his

anatomical rating to be changed from 30% to 50%.  The

Administrative Law Judge awarded 30%, opining that Dr.

Johnson noted the claimant would be entitled to at least a

30% impairment rating.  The Administrative Law Judge

reasoned that while the claimant’s rating was based on

spirometry, and that test was to some extent objective in

nature, and because Dr. Johnson and Dr. White were both able

to judge the claimant’s efforts, he should accept their

opinions and give them weight accordingly.  

First,we note for the record that there appears to

be no issue with regards to whether the claimant’s

admittedly compensable injury caused his impairment;
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therefore, we will not discuss causation.  Dr. Johnson

testified the claimant’s impairment rating should be around

50% which is in accordance with the Guides.  This was

corroborated by Dr. White, who opined the claimant should be

entitled to between 30 to 45%.  When viewed in conjunction

with the Guides, in which the claimant is approaching being

categorized in the severely impaired category, it becomes

apparent the Administrative Law Judge erred in not awarding

a 50% anatomical rating.

Ark. Code Ann. § 11-9-704(c)(B)(Repl. 2002)

provides that “[a]ny determination of the existence or

extent of physical impairment shall be supported by

objective and measurable physical or mental findings.” 

Further, permanent disability “benefits shall be awarded

only upon a determination that the compensable injury was

the major cause of the disability or impairment.”  Ark. Code

Ann. § 11-9-102(4)(F)(ii)(a)(Supp. 2002).  The Commission

had adopted the American Medical Association’s Guides to the

Evaluation of Permanent Impairment, (4th Ed. 1993) for use

in assessing the extent of permanent anatomical impairment.

However, the Commission may also assess its own impairment

rating rather than relying solely on the ratings assessed by

physicians.  Avaya v. Bryant, 83 Ark. App. 273, 105 S.W. 3d
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811 (2003).

In this instance there appears to be no dispute to

the finding that the major cause of the claimant’s

impairment was related to his compensable injury.  With

regards to the requirement that the claimant’s condition be

shown by objective findings, the claimant’s spirometry test

and x-rays both qualify as objective proof of his

impairment.  Though the Administrative Law Judge found that

the claimant’s test qualified as objective, he also noted

that part of the test was based on the claimant’s effort,

but went on to say he had no reason to doubt Dr. Johnson and

Dr. White’s opinions regarding the efforts exerted by the

claimant.  Despite this, the Administrative Law Judge still

took the lowest possible impairment rating proposed by both

doctors, which seems to imply that the claimant’s effort in

testing was still a consideration when deciding the

claimant’s impairment rating.  

The Court has previously determined that tests

such as the claimant’s are objective in nature, even though

the tests are somewhat dependent on the claimant’s efforts

in breathing.  Emerson Electric v. Gaston, 75 Ark. App. 232,

58 S.W. 3d 848.  Therefore, pursuant to Emerson, the

claimant’s condition and the extent of the condition was
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qualified by an objective medical finding. Furthermore, the

claimant in this instance had x-rays showing calcification,

which is another objective finding of the claimant’s

impairment.  We find that the decision disregards Dr.

Johnson’s opinion to give the claimant a 50% impairment

rating and instead mistakenly categorized Dr. Johnson’s

opinion to give an impairment rating of at least 30%.  

Dr. Johnson constructed a letter on August 2, 2002

stating, “I do not think he would fall below moderate

obstructive lung disease, which would be in the 20 to 30%

disability rating.”  While the Administrative Law Judge’s

finding that he is giving weight to Dr. Johnson’s opinion to

award the claimant a 30% impairment rating, it is evident

Dr. Johnson believed the claimant to be entitled to a higher

impairment rating.  Prior to the hearing, and after August

2, 2002, Dr. Johnson testified the claimant would be in the

“moderate” range according to the Guides and that the

claimant’s impairment rating would be around 50%.  Dr.

Johnson went on explain why the impairment rating had

increased.  Dr. Johnson testified,

Q: And as I understand, you changed your
opinion in that course from August of
‘02 until today from a 20 to 30 percent
impairment rating to telling us today
that the impairment rating range, as a I
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recall, was approaching the 50 percent
range.  Is that what your testimony was,
Doctor?

A: Yes.

Q: All right.  And my question for
purposes of how you arrived at
increasing that rating, are you basing
the change on the change in the FEV-1 or
is there some other basis?

A: No.  Basing the change on looking at
the guidelines, and also confirming
that’s the range that he was in – his
FEV-1 was in with the last pulmonary
function study.  

Q: All right.  

A: The June. I basically stated in that
letter any disability rating – -kind of
in the bottom part of the paragraph – -
any disability rating would actually
depend on the third lung function study
in which I thought he was giving good
effort.  In the last one we thought he
was giving good effort.  

Dr. Johnson explained his assignment of a 50%

impairment rating as follows:

Q: So instead of 20 to 30, you’ve
increased it to 50?

A: That’s right.

Q: And that’s based on what?

A: The American Medical Association’s
guidelines.

Q: What I want to know is on what test
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do you base that?

A: The FEV-1, the pulmonary function
study.

Q: And what do you say that it is?

A: That is the FEV-1 being around 52 or
that range, 52 percent or that he would
be around 50 percent.

Q: So in your mind if the guide to
impairment says that if the FEV-1 is 50
percent, then your disability is 50
percent?

A: It’s not quite like that, but the
guidelines have it here.  FEV-1 is
around 60 to 79 percent, you can be in
the 10 to 25 percent range.  And then
when you fall down below the FEV-1 and
it says 41 to 59 percent, then you’re
around 26 to 50 percent impairment. 
That’s in the moderate class. 

Dr. Johnson’s testimony indicates that the

pursuant to the Guides, the book relied upon by the

Commission in determining impairment rating, the appropriate

rating for the claimant would be at the high end of the

moderate class.  Furthermore, Dr. Johnson’s testimony seems

to imply that he would have given the claimant higher

impairment rating initially, but for the nurse’s notation he

had given poor effort in the FVC test.

Dr. Johnson’s testimony was corroborated by that

of Dr. White, who testified the claimant should be entitled
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to a 30 to 45% impairment rating. While this rating would

seemingly be in accordance with the Administrative Law

Judge’s finding, we find that when Dr. White’s testimony is

considered in conjunction with Dr. Johnson’s opinion that

the claimant be given a 50% impairment rating, the

Administrative Law Judge should have awarded an impairment

rating that was not on the low end of Dr. White’s rating. 

In fact to do so was to arbitrarily disregard Dr. Johnson’s

testimony.  Furthermore, we find that Dr. White’s opinion

seems to be in favor of awarding an impairment rating higher

than 30%.  Dr. White’s notes indicate that after comparing

the claimant’s test results from 2000 and 2004, he 

concluded the claimant’s condition had worsened.  The 2000

spirometry test indicated the claimant was performing at,

“89 % expected” an amount significantly higher than the 59%

in 2004.  Yet Dr. White indicated, “Based on a comparison of

the pulmonary function tests performed in UAMS in 9/2000 and

8/2004, the rate of decline of Mr. Cox’s FEV1 and FVC appear

to be mildly to moderately increased.  As Dr. Johnson had

previously indicated the claimant should be entitled to a 20

to 30% impairment rating and both Dr. White and Dr. Johnson

indicate the claimant’s condition had worsened, it is

evident the claimant would not fall at the low end of the
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impairment rating for the moderate class pursuant to the

Guides. 

With regards to the claimant’s entitlement to

additional wage-loss benefits, we find that the

Administrative Law Judge erred in failing to award any wage-

loss benefits.  The claimant has an eighth grade education

and his work experience is limited to heavy manual labor,

which he is no longer able to perform.  The vocational

rehabilitation worker, Mr. Bob White, testified there were

limited job opportunities for the claimant, and that his

prospects of obtaining or retaining work were very poor even

in the event he did get a GED.  The claimant has applied for

multiple jobs to no avail which corroborates White’s

testimony and supports a finding that the claimant is

unlikely to be able to return to work at all.  For these

reasons, we award the claimant wage-loss benefits in the

amount of 50%. 

The wage-loss factor is the extent to which a

compensable injury has affected the claimant's ability to

earn a livelihood.  The Commission is charged with the duty

of determining disability.  The wage-loss factor is the

extent to which a compensable injury has affected the

claimant's ability to earn a livelihood.  The Commission is
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charged with the duty of determining disability.  Cross v.

Crawford County Memorial Hosp., 54 Ark. App. 130, 923 S.W.2d

886 (1996).  In determining wage-loss disability, the

Commission may take into consideration the worker's age,

education, work experience, medical evidence and any other

matters which may reasonably be expected to affect the

worker's future earning power.  Such other matters are

motivation, post-injury income, credibility, demeanor, and a

multitude of other factors.  Glass v. Edens, 233 Ark. 786,

346 S.W.2d 685 (1961); City of Fayetteville v. Guess, 10

Ark. App. 313, 663 S.W.2d 946 (1984); Curry v. Franklin

Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990), 54 Ark.

App. 130, 923 S.W.2d 886 (1996).  In determining wage-loss

disability, the Commission may take into consideration the

worker's age, education, work experience, medical evidence

and any other matters which may reasonably be expected to

affect the worker's future earning power.  Such other

matters are motivation, post-injury income, credibility,

demeanor, and a multitude of other factors.  Glass v. Edens,

233 Ark. 786, 346 S.W.2d 685 (1961); City of Fayetteville v.

Guess, 10 Ark. App. 313, 663 S.W.2d 946 (1984). Curry v.

Franklin Electric, 32 Ark. App. 168, 798 S.W.2d 130 (1990). 

The decision on appeal finds the claimant is not
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entitled to wage-loss benefits largely because impediments

to return to work were caused by the job market rather than

due to factors that should be considered in determining

wage-loss benefits.  Specifically, the decision indicates no

weight is attached to Mr. White’s conclusions because they

seemed to be based on the job market rather than the

claimant’s capabilities.  We find that the Administrative

Law Judge improperly failed to consider White’s testimony

that the claimant’s education and work experience would make

it difficult for him to sustain employment.  Furthermore,

the decision fails to address that the claimant does, in

fact, have physical impairments that will hinder him from

working in the future.  

White testified that the claimant’s medical

condition caused him to have, “good” days and “bad” days. 

On “good” days the claimant would feel physically able to

work as a normal person could.  However, on “bad” days the

claimant would be short of breath, suffer from fatigue,

cough, and just generally not feel well.  White said the

claimant had been released to do light to moderate work but

needed to avoid exposure to silica dust but that the

claimant expressed concern over not being able to work

quickly due to fatigue. White testified that while the
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claimant could do some light or sedentary work, his limited

work experience, when considered with his age, lack of

education, physical symptoms, and the limited number of

jobs, the claimant would have difficulty retaining or

maintaining employment.  

It is well established that a claimant’s prior

work history and education are factors to be considered in

determining eligibility for wage-loss benefits.  See Cross

v. Crawford County Memorial Hosp.; Glass v. Edens,; City of

Fayetteville v. Guess;. Curry v. Franklin Electric,supra.

Furthermore, since the purpose of wage-loss benefits is to

compensate workers for loss of reasonably expected earning

power, we find that the Administrative Law Judge incorrectly

concluded that White’s testimony regarding the claimant’s

ability to return to work was solely based on the job market

and therefore should not be given weight.  Furthermore, we

find that the consideration of the job market, when being

considered in light of the claimant’s age, education, and

work experience, should be considered in assessing wage-loss

benefits.  

White testified: 

Q: All right.  And if we look at
Arkansas Code Annotated Section 11-9-522
from the Commission, that tells us of –
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about factors that the Commission should
take into consideration, they mention
age, education and work experience.  Are
those factors that you have taken into
consideration?
 
A: They are.

Q: They also say other matters
reasonably expected to affect future
earning capacity.  And I notice you
mention medically determinable physical
and/or mental impairment resulting in
specific vocational handicaps.  Is that
another criteria you take into
consideration?
 
A: It is. 

White went on to say,

Q: Sure. So as I understand what you’re
telling us, he can go back to do – -he
can work making the same or similar
money, assuming that he can obtain a
G.E.D. and assuming that he continues to
be within the restrictions of the light
duty level–

A: Right.

Q: – -with Dr. Johnson?

A: That’s correct.  And I think that
gives him some competitive advantage. 
That’s why I brought in the other
factor, that as he is now that basically
if any employer– -number one, he’s going
to be placed in a position of really
applying for jobs nobody else wants. 
But number two, even if he applies for
them, if I’ve got the option of hiring
someone that’s 20 or 44 with silicosis
I’m not going to hire Clyde.
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White’s testimony illustrates that the claimant’s

medical condition in combination with his work experience,

age, and education are all factors that White considered in

determining the claimant’s employability.  We find that the

combination of these factors are precisely those things the

commission is statutorily required to consider when

assessing wage-loss benefits. 

While we note the Respondent argues the claimant

lacks motivation in returning to work, we find that  the

claimant does have a desire to return to work.  The claimant

has completed multiple applications for employment since

quitting and at the time of the hearing, began the process

for acquiring his G.E.D.  Though the Respondent argues the

claimant can improve his ability to earn by getting a G.E.D.

and asserts he has no motivation because he has not acquired

one, the claimant has begun the process of obtaining one. 

Additionally, considering the claimant’s difficulty in

school before, there is no guarantee that he will be

successful in any attempts to gain his GED. While the

respondent argues the claimant did not complete his

applications for employment thoroughly, we note the claimant

has difficulty reading and writing and had to have

assistance in completing the applications.  The Respondent
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further argues the claimant should be giving prospective

employers recommendations.  However, the claimant, to our

knowledge, was never offered an interview, and we find it

out of the ordinary that the claimant or any other applicant

would attach a written recommendation to an application for

employment as a manual laborer, as the usual course would be

for the recommendation to be given on request. 

The claimant is a motivated individual, whom, but

for his doctor insisting he quit or die due to his rapidly

worsening silicosis, would likely still be working for the

employer.  In fact, the record is clear the claimant

continued to work, even after he had physical ailments from

his condition, until his doctor insisted he quit or risk

dying prematurely.  It is also undisputed that the claimant

now is unable to work in areas exposing him to dust. 

Furthermore, it is undisputed that the claimant’s silicosis

will cause him to suffer from fatigue and chronic

bronchitis, indicating that his ability to perform work has

been limited.  When considered in conjunction with the

claimant’s age, limited work experience, and lack of

education, it is clear that the claimant’s ability to earn

wages in any capacity has been totally eliminated. 

Therefore, we find the claimant is entitled to wage-loss
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disability benefits in the amount of 50%.  Thus when this is

combined with the impairment rating, the claimant is now

permanently and totally disabled.

All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge’s

decision in accordance with Ark. Code Ann. § 11-9-809 (Repl.

2002).  

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by Act

1281 of 2001.  Compare Ark. Code Ann. § 11-9-715(Repl. 1996)

with Ark. Code Ann. § 11-9-715 (Repl. 2002).  For prevailing

on this appeal before the Full Commission, claimant’s

attorney is hereby awarded an additional attorney’s fee in

the amount of $500.00 in accordance with Ark. Code Ann. §

11-9-715(b) (Repl. 2002).

IT IS SO ORDERED.

                              ______________________________
                              OLAN W. REEVES, Chairman

          ______________________________
                   SHELBY W. TURNER, Commissioner
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Commissioner McKinney dissents.

DISSENTING OPINION

I must respectfully dissent from the majority’s

opinion finding that the claimant is entitled to permanent

and total disability benefits. In my opinion, the claimant

has failed to meet his burden of proof. Accordingly, I would

affirm the decision of the Administrative Law Judge finding

that the claimant is entitled to a permanent anatomical

impairment rating of 30% to the body as a whole and the

finding that the claimant is not entitled to additional

permanent impairment in the form of wage loss disability

benefits. 

The majority has increased the claimant’s

permanent anatomical impairment rating from 30% to 50%.

However, my review of the evidence demonstrates that the

appropriate anatomical impairment for the claimant is 30%.

The claimant first sought treatment from his treating

physician in the fall of 2000. He was referred to a

pulmonary specialist, Dr. Lowell Vereen, who referred the

claimant to Dr. F. Charles Hiller. Spirometry tests given on

September 13, 2000, showed that the claimant forced vital

capacity (FVC) to be at 89% of the predicted normal level
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for his demographic group. His forced expiratory volume

(FEV) in the first second was 67% of the predicted normal

level for the demographic group. The claimant was given

these tests again on October 19, 2000, which showed an FVC

of 98% and an FEV-1 of 69%. 

On February 22, 2001, Dr. Hiller reported that the

claimant’s pulmonary function tests were 98% for the FVC and

58% for the FEV-1. Dr. Hiller noted that, “it is certainly

possible that over the years the scarring in his lungs might

progress so that his breathing would be more affected than

it is now.” Dr. Hiller concluded that the claimant should

remain “moderately active.” On July 18, 2001, the claimant

began treating with Dr. Robert Johnson. Dr. Johnson

concurred in the diagnosis of silicosis, but also added a

diagnosis of chronic bronchitis. Dr. Johnson noted that the

claimant’s progress should be fairly good if he stayed away

from the silica dust. At the time of his May 30, 2002, visit

with Dr. Johnson, the claimant’s FVC score was 79% and his

FEV-1 score was 54%. Dr. Johnson also specifically noted

that poor effort was given by the claimant. 

On August 2, 2002, Dr. Johnson assessed the

claimant with a permanent anatomical impairment rating of 20

to 30% based on the claimant’s lung function studies. Again,
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Dr. Johnson noted that the claimant gave poor effort on the

tests. 

On June 26, 2003, the claimant again underwent

pulmonary function studies which revealed an FVC score of

88% and an FEV-1 of 52%. Dr. Johnson noted that the claimant

seemed to be “doing okay” and that he still suffered from

chronic bronchitis. At a September 2, 2003, visit, Dr.

Johnson instructed that the claimant should not work for the

respondent employer any longer. However, Dr. Johnson noted

that “definitely light to moderate work can be done.”

Dr. Johnson last saw the claimant on March 2, 2004. He noted

that the claimant’s symptomology was improved and that his

chronic bronchitis was decreased. In his deposition on March

9, 2004, Dr. Johnson attempted to increase the claimant’s

impairment rating to 50% based upon his increased rating on

an FEV-1 score of 52%. 

An FEV-1 score of 52% places an individual in the

moderate class which covers a percentage of 41 to 59%. The

corresponding ratings, according to the A.M.A. Guides to

Permanent Impairment, 4th Ed.,(the Guides) Section 5.3,

Table 8, are 26 to 50%. A higher FEV-1 score indicates a

better lung capacity and a lower score indicates an impaired

lung capacity. The claimant’s score of 52% was in the upper
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half of the moderate class. However, Dr. Johnson rated the

claimant at 50%, the highest allowed under the moderate

class. The claimant had stable FEV-1 scores, FVC scores that

were improving into the normal range and improved

symptomology. In spite of all these things, Dr. Johnson gave

the claimant the higher rating. It is evident that the

quality of the claimant’s effort in those tests could be

judged. Dr. Johnson has stated in his assessment that the

claimant did not give a good effort. 

On August 14, 2004, the claimant was seen by

Dr. Peter White for an independent medical evaluation.

Dr. White again did lung capacity tests and indicated that

the claimant’s FEV-1 score was 59% and his FEC score was

94%. The 59% is in the upper extreme of the moderate class.

Dr. White also noted a poor effort was given by the claimant

and he issued the claimant an impairment rating of 30 to

45%. 

In short, the claimant had stable and improving

test scores and Dr. White and Dr. Johnson noted that there

was a poor effort given by the claimant on the breathing

tests. The claimant scored in the upper half to upper

extreme of the moderate obstruction class and therefore

should be given a rating to the low end of the moderate
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class, which is 30%. This rating is consistent with the

rating given by Dr. White and the original rating of Dr.

Johnson. Therefore, I find that the claimant should assessed

with a 30% permanent anatomical impairment rating, not the

50% awarded by the majority.

The majority has also found that the claimant is

entitled to additional permanent impairment in the form of

wage loss disability benefits in the amount of 50%. This

effectively, along with the permanent impairment rating of

50% makes the claimant permanently and totally disabled. In

my opinion, the claimant is not permanently and totally

disabled. 

When I consider the factors used to assess wage

loss disability benefits, I cannot find that the claimant is

permanently and totally disabled. The claimant is 45 years

old and dropped out of school during the ninth grade. The

claimant has working experience consisting of planting

trees, working construction, working at a rendering plant

and over twenty year’s experience with the respondent

employer. The claimant’s physicians have stated that the

claimant could work in a light or moderate job duties, but

must avoid dust and chemical fumes. The claimant is still

able to hunt, mow his lawn, and work in his garden. The
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claimant did not fully complete any of the job applications

when he applied for jobs. He has also made little effort to

obtain his GED. The claimant testified that he spends his

day sitting around the house watching TV, washing his truck,

and feeding his animals. The claimant did not do anything to

pursue his GED until meeting with the vocational counselor,

Mr. Bob White on June 27, 2004. However, at the time of the

hearing on August 19, 2004, the claimant had only had one

meeting with the Arkansas Rehabilitation Commission and had

not started the GED program.

The claimant’s attempts at finding employment also

reveal a lack of motivation on his part. The claimant

introduced eight employment applications at the hearing, but

none of these applications were completely filled out. The

claimant argued that he lacked the ability to complete the

applications, but a closer inspection of those applications

revealed that such is not the case. The applications are

inconsistently filled out. Portions of the applications were

completed in some instances and left blank in others. Why is

the claimant able to complete portions of an application

with one employer, but not another when it is the same

information being requested? The claimant testified that he

was looking for any job, yet he does not indicate on the
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applications that he will accept part-time work or is

willing to work nights and weekends. In my opinion, this is

substantial evidence of the claimant’s lack of motivation.

In my opinion, the evidence is overwhelming that

the claimant is not motivated to improve his situation or

even present himself in the best light. Two physicians have

noted that the claimant gave poor effort during his

breathing tests. He has not made any substantial effort

toward obtaining a GED to improve himself and gain a

competitive advantage in the labor market. He has not asked

for a job recommendation from his former employer, although

Mr. Reynolds testified that he was willing to give the

claimant a very favorable recommendation, if he were asked.

The claimant believes it’s the prospective employer’s duty

to seek out the claimant’s former employers to inquire about

his character, work ethic, and value as an employee. Simply

put, in my opinion, the claimant is not motivated to return

to the work force in spite of his improving health

condition. Accordingly, I find that the claimant is not

permanently and totally disabled.

Therefore, for all the reasons set forth herein, I

must respectfully dissent from the majority’s opinion
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finding that the claimant is permanently and totally

disabled. 

__________________________________
KAREN H. McKINNEY, Commissioner 


