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Upon review before the FULL COMM SSI ON in Li
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Cl ai mant represented by the HONORABLE JASON
Attorney at Law, Fayetteville, Arkansas.

COMM SSI ON

CLAI MANT

RESPONDENT

RESPONDENT

RESPONDENT

ttl e Rock,

WATSON,

Respondents represented by the HONORABLE CAROL WORLEY,

Attorney at Law, Little Rock, Arkansas.

Deci sion of the Adm nistrative Law Judge: Affirmed

OPI Nl ON AND ORDER

Respondent s appeal the decision of the

Adm ni strative Law Judge finding that the C

ai mant

proved by a preponderance of the evidence that he was

permanently and totally disabled. Based on
review of the record, we find that the opini

Adm ni strative Law Judge shoul d be affirned.

our de novo

on of the

The Caimant is 52 years old, with a tenth

grade education and a GED. The Caimant’s |

ob history

consi sts of working for MDonal d’s, doing odd jobs,

wor ki ng on a dock unl oadi ng and | oadi ng trucks until the
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age of twenty-one, when he started driving trucks. The
Claimant testified that for the past twenty-five years
he has worked for five or six different trucking
conmpani es driving trucks cross country. He testified
that his duties required sitting for | ong hours,
crawl i ng over the inside and outside of trucks for

i nspections, as well as securing | oads and mai ntaini ng
the truck. On June 29, 2000, while working for
Respondent, C ai mant had just finished securing a | oad
on his trailer when he stepped down, tw sted, and fel
on his left side. He testified that he broke several
bones in his foot and | eg and was taken by anbul ance to
the hospital where he received nedical treatnent,
including surgery. Caimant testified that he was in
the hospital for approximtely one week and in
rehabilitation another three weeks before he went hone
to North Carolina. Wen he was released to fly hone,
Claimant still had a hole in his leg right below his
knee. He stayed at his sister’s home where he received
nursing care twice a day to change the dressings, as
wel |l as in-hone rehabilitation and assistance with his
daily care. He testified that after three weeks his
knee becane infected and he was referred to a

neur osurgeon. He was admtted to the hospital for six

weeks in isolation due to a Mercer strep infection which
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is highly contagious. Due to the infection, C ainmant
nearly lost his leg and was required to undergo
rehabilitation to learn to wal k again. He was al so
required to use a wheel chair and now uses a cane to aid
i n wal ki ng, about 90% of the tine. C ainmant now uses a
brace for stability when he has to be out for extended
periods of time. As a result of his | eg problens,
Claimant testified that he has devel oped bad cal |l uses on
the bottomof his feet which hurt and that his hip and
back al so hurt when he walks. He also testified that he
has troubl e standi ng because he has to put all of his
wei ght on his right |eg.

The C ai mant was assessed with a 53%
inmpairnment rating to his lower left extremty in March
of 2001 by Dr. Zettl. At that time, the Respondent
began payi ng permanent partial disability benefits and
al so enpl oyed a vocational rehabilitation specialist to
try and determne if there were jobs that C aimant coul d
perform The daimant testified that he can no | onger
clinmb into his truck or operate a clutch, so truck
driving is not a viable option. The d ai mant worked
with Dawn Ellis, a Rehabilitation Specialist, who
suggested that he go to the Enpl oynent Security Division
to apply for a job. Caimant testified that he foll owed

her direction, but since he did not have a rel ease from
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hi s physician there were no jobs that he could perform
Ms. Ellis then recommended ot her positions for C ai mant,
one of which was a shipping/receiving nanager. However,
the job required a | arge anount of lifting which
Cl ai mant was unable to do. The C aimant then took
pl acenent tests at Carteret Community College with the
hope of l|earning conputer skills. However, his English
scores were so low that he was placed in a renedi a
cl ass before he was all owed to begin the conputer
classes. At that point, Ms. Ellis was renoved from
Claimant’s case. Caimant testified that he had
difficulty attending school and that sitting at a desk
cut off the circulation in his | eg, causing swelling.

The Caimant testified that his synptons have
not inproved and that they have, in fact, worsened. He
expl ai ned that he has continual swelling in his left |eg
and that he is not able to clinb stairs and that his
right leg is painful because he has to use it for
support when going up and down stairs. He testified,
"My back, ny hip, the leg itself and nmy ankle is in
constant pain now.”

The d ai mant was assigned to a new
rehabilitation specialist, Rosie Pasour. He net with
Ms. Pasour to undergo a functional capacity eval uation,

but this test was never adninistered. The d ai mant
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under st ood, however, that his restrictions were to avoid
steps, crawling, restricted use of vehicles, a 10-pound
lifting restriction and no bending. He received a
letter from M. Pasour after her neeting with Dr. Zettl
indicating that his case would be closed. The d ai nant
testified that Ms. Pasour did not recommend any job
pl acement or vocational training for him

Ms. Pasour, a vocational case manager for
Rehabilitati on Managenent, Inc., filed a report on
February 16, 2004 regarding the dainmant. The report
set forth that she visited with Caimant’s physician
Dr. Zettl, and that he confirmed that his note indicated
that he had a permanent inpairnent rating of 53%to the
| ower extremty. Her report also stated that Dr. Zettl
did not think that the Caimant would be able to get a
j ob because he woul d have to have a conpletely sedentary
job that would require no lifting. Dr. Zettl also
stated that he did not believe that C ai mant coul d work
full -time at a sedentary job. Dr. Zettl did not
recommend a functional capacity evaluation for the
Cl ai mant because he felt that it would be too dangerous
for himto participate in such an evaluation. Dr. Zettl
recommended that the O ai mant work five hours a day,

five days a week.
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The medi cal records and the Caimnt’s
testinony reveal that he sustained a commnuted intra
articular proximl fracture which was initially treated
by Dr. Kresge at the Providence Hospital in Sandusky,
Chio. The records state that C ai mant underwent open
reduction internal fixation, with a Mercedes star
incision to gain adequate access to the proximal tibial.
The medi cal records also set forth that he underwent
extensi ve nedical treatnent and conplications, sone life
threatening. On August 22, 2000, the Caimant’s
treating physician noted that he discussed with the
Cl ai mant the seriousness of his wounds and expl ai ned
that he was at risk of losing his leg if things did not
i nprove. Additional surgery was reconmended, as well as
cl ose nedi cal managenent in order to save his leg. The
Cl ai mant underwent extensive followup care, as well as
rehabilitation followng this surgery. On January 21,
2001, Dr. Zettl assessed the Clainmant with a 53%
inpairnment rating to his left lower extremty due to his
conpensable injury. Dr. Zettl continued to treat the
Claimant for his conplaints of pain and associ at ed
nmedi cal problens resulting fromhis injury. Due to
Claimant’s instability with wal king, he was fitted with
a brace on July 6, 2001. Dr. Janes Craigie wote on

March 13, 2002, that due to the O ainmant’s conpensabl e



Cleary - F008725 7
injury and his extensive nedical treatnent, he is unable
to wal k or coomute to a job. Also, Caimant’s
nedi cations have inpaired his ability to drive and
concentrate. O aimant then underwent a resection of an
exotosis on his left patella on January 8, 2003. During
a followup visit on January 16, 2004, Dr. Zettl noted
that the Claimant is anbulatory w thout assistive
devi ces, but that he has chronic pain. Dr. Zettl wote
on February 13, 2004, that C ainmant has a very severely
conprom sed functional capacity in his left |leg due to
hi s knee problens. The doctor noted that the C ai mant
essentially has no patella tendon although he is able to
wal k wi thout a brace as long as he is using a cane in
his right hand. He continued by stating that the
Claimant is at high risk of falling because of the
abnormal mechani cs of his knee and that he has rather
severe intra articular changes radiologically related to
the old fracture and has post-traumatic arthritis of the
knee.

In light of the Court of Appeals recent

decision in McDonald v. Batesville Poultry Equi pnent,

Ark. App. (April 13, 2005), we find that
Claimant is entitled to pernanent and total disability
benefits. For the reasons set out below, we find that

the ALJ' s opinion should be affirned.
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In McDonald, the Court rejected the
Comm ssion’s holding that a schedul ed-injury claimant is
barred from seeki ng permanent and total disability
benefits:

Here, the Commi ssion ignored the

cl ear |l anguage of Ark. Code Ann. 8§
11-9-521(g) that a schedul ed-injury
claimant “shall not be entitled to
permanent partial disability
benefits in excess of the percentage
of physical inpairnment set forth
above except as otherw se provided
in 8 11-9-519(b)” (enphasis ours).
In finding that a schedul ed-injury
claimant is prohibited from
entitlenent to permanent total
disability benefits in excess of the
per cent age of his physi cal

i mpai rment and that such a claim
must neet the nultiple-Ioss

requi renents, the Conm ssion

i nperm ssi bly expanded the statutory
prohi bition of a claimfor permanent
partial disability benefits except
in a case of multiple | osses. Thus,
we hold that the Commi ssion erred in
finding that Ark. Code Ann. § 11-9-
521(g) prohibits “benefits in excess
of the schedule,” and it erred in
determ ning that MDonal d, after
sust ai ni ng a schedul ed conpensabl e
injury, was statutorily prohibited
frombringing his claimfor

per manent total disability under
subsections 11-9-521(g) and 11-9-
519(b).

In this case, Caimnt has a 53% per manent
inmpairment to his left leg. MDonald rejects the
argunent that a clai mant nust have sustained an injury

to two linbs in order to be eligible for permnent and
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total disability benefits. W, therefore, find that the
Claimant is not statutorily prohibited under 88 521(Q)
and 519(b) fromrequesting pernmanent and total

di sability benefits.

The d ai mant may assert entitlenment to
permanent total disability benefits pursuant to Ark.
Code Ann. 8 11-9-519(c), which states that the
determ nation of permanent and total disability is to be
determned in accordance with the facts of the case.
Section 519 (c) also provides a basis for permanent and
total disability benefits in this case. GObviously, in
j uxt aposi ng Subsection b and c, the Arkansas Legislature
was creating a presunption that certain multiple
schedul ed injuries would constitute permnent and total
disability, but that all other cases would have to be
det erm ned based upon the facts of the case. Neither of
those two sections was anmended by Act 796 of 1993. |If
the Courts were to accept the respondent/enpl oyer
position in this case, then they would not only be
rewiting Subsection b, but they would be judicially
repeal i ng Subsection c. Cbviously, this type of
rewiting of the Wirkers’ Conpensation Act was what the
| egi sl ature intended to prohibit when, also in Act 796
of 1993, they required the Courts to strictly construe

the Wirkers’ Conpensation Act and forbade them from
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attenpting to rewite its provisions through judicial
interpretation. The Courts and the Comm ssion have
consistently held that the Wrkers’ Conpensation Act
cannot be judicially anmended by reference. That is,
changes in one section of the Act cannot be interpreted
to anend or otherw se change the | anguage of different
sections when the Legislature did not anmend the sections
I n question.

Permanent total disability neans inability,
because of conpensable injury or occupational disease,
to earn any neani ngful wages in the sane or other
enpl oynent. Ark. Code Ann. 8 11-9-519 (e)(1). The
Adm ni strative Law Judge’ s deci sion was correct in
finding that the Caimant had net his burden of proof as
to whether or not he was totally disabled. The d ai mant
did not contend that he was entitled to pernmanent
partial disability over and above the 53% assigned to
his |ower extremty. He argued that he is totally and
per manent |y di sabl ed, which he has proven by a
pr eponder ance of the evidence.

We further find that the AL)' s award of
per manent and total disability benefits is
overwhel m ngly supported by the C aimant’s nedi cal
record and ot her credible evidence and shoul d be

affirmed. Wien we consider Claimant’s age; limted
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education; work experience requiring physical
capability beyond his current abilities; extensive
limtations due to his physical condition including a
53% inpairnment to his left |eg, alnbst constant use of a
cane, inability to lift, inability to sit nore than one
hour or wal k nore than a short distance; work
restrictions of sedentary work limted to no nore than
five hours a day for no nore than five days a week; Dr.
Zettl’'s assessnent that Claimant is unable to engage in
full time work and unable to return to his previous
enpl oynent; and | ack of transferable job skills and
prior work in a sedentary position, we find that the
ALJ' s award of permanent and total disability benefits
shoul d be affirned.

For the foregoing reasons, we find that
Claimant is not statutorily barred frommaking a claim
for permanent and total disability benefits and that he
has proven by a preponderance of the evidence that he is
entitled to those benefits.

Al'l accrued benefits shall be paid in a |lunp
sum wi t hout di scount and interest thereon at the | awful
rate fromthe date of the Administrative Law Judge’s
decision in accordance with Ark. Code Ann. 8§ 11-9-809
(Repl . 2002).
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Since the Claimant’s injury occurred prior to
July 1, 2001, the Caimant’s attorney’s fee is governed
by the provisions of Ark. Code Ann. 8 11-9-715 as it
exi sted prior to the amendnents of Act 1281 of 2001.
Conpare Ark. Code Ann. 8 11-9-715 (Repl. 1996) with Ark.
Code Ann. 8§ 11-9-715 (Repl. 2002). For prevailing on
this appeal before the Full Comm ssion, Claimant’s
attorney is hereby awarded an additional attorney’'s fee
in the amount of $250.00 in accordance with Ark. Code
Ann. 8§ 11-9-715(b) (Repl. 1996).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Comm ssi oner

Comm ssi oner MKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
finding that the claimant proved by a preponderance of
t he evidence that he was pernmanently and totally
di sabl ed. Based upon my de novo review of the record, |
find that the clainmnt has failed to neet his burden of

pr oof .
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| find that the clainmant has failed to prove
by a preponderance of the evidence that he is entitled
to pernmanent total disability benefits under the facts
of this case. The claimant was provi ded vocati onal
retraining but he decided not to pursue it for personal
reasons. The claimant was given the restriction of
working in a sedentary job that did not require lifting
for five hours a day, five days a week, fromhis
treating physician, Dr. Zettl.

The claimant testified regarding his abilities
and | evel of education at the hearing:

Q M. Ceary, you obtained your

GED, you said, in 19747

A. Yes, ma’ am

Q Okay. And you're able to read and
write okay.

A. Ch, yes.

Q GCkay. You don’t have any probl em
doi ng paperwork, | think you said.
A. No.

Q Okay. And you're able to take
care of your own business, finances,
things |ike that?

A. Yes.
Q Okay. And - - and as we sit here
today, you're - - you're pretty

articulate - -

A. Oh, yes.
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Q - - as you are able to talk.
Don’t have a problemdealing with
peopl e, talking with them anyway.

A. No.

Q Ckay. And - - and | believe
you' re conputer literate. You told
us about that in your deposition.

A Wll, to a certain extent. | - -
it’s what |1’ve taught nyself.

Q GCkay. Surfing on the Internet,
stuff |ike that.

A. Yes. | can do that.

The clai mant indicated that one of his
interests would be to do web page design course at a
community college. He testified about his attenpt at
retraining:

A. kay. Ckay. Were you the one who

went to the college and found out

the informati on on the web page

[ course] ?

A. Yes.

Q GCkay. And, | believe, again, |I'm

| ooking at the reports here. |

believe that you talked with a guy

naned Wayne Mayo, and nmaybe Sheil a

wonns up at Protegrity about that?

A. Yes. Yes, | did.

Q Okay. And it’s ny understandi ng

that they had approved for you a 72-

week program

A. Yes.
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Q GCkay. And that you initially went
and got tested on April the 23" of
2001. Does that sound about right?

A. That sounds about right.

Q GCkay. And that it was subsequent
tothat - - it looks Iike May the
11" of 2001 is when they approved
the program and you were going to
start in the fall of 2001.

A. Yes.

Q Is that right? Ckay. Did you ever
actually sign up for that progranf

A. Never did.

Q GCkay, and they had indicated - -
I think you said that you needed to
take an extra English class, was it?

A. Yes, it was.

Q GCkay. You - - you've indicated, |
bel i eve, at one point that you are
able to sit for 45 mnutes at a
tinme.

A. About .

Q GCkay. And you’ve sat here today
for alittle bit over an hour. Wre
- - were - — were the classes out
at the college that we're tal king
about, were they |onger than an
hour ?

A. They're - - they' re approxi mately
an hour |ong.

Q GCkay. And then you get a little
bit of a break, and then you cone
back. Is that how it works?

A. Sometinmes. Well, it depends on
how - - it depends on your
schedul e.
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Q Okay. Is it like any other
col | ege where you m ght have a cl ass
and then skip an hour and then have
anot her cl ass?
A. Oh, yes.
Q Ckay, well I know - -
A. You coul d.

. - - sone of those community
col l eges, they go fromlike eight to

five - -
A. Yeah.
Q - - and give you a break every so

often. Do you know what their
program was even |ike?

A. Onh, they have two or three - -
two or three different programs. It
depends on what you‘re going to.

Q GCkay. So you could have kind of
pi cked and choose and set your
schedul e Iike you do in coll ege,

sort of?

A Sort of - - well, no. It depends
on when they’' re offering the

cl asses.

Q Right. But as far as - - if you

wanted to take, for instance,
English at eight o' clock in the
norni ng and then a conputer program
that started at ten o’ cl ock, you

could - - if they had one that was
of fered, you would be able to choose
t hat ?

A. Wll, no. First thing | had to do
- -1 had to take - - | had - -
English had to be first, period.

Q And get that over with?
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A. Yeah. That had to be done before
| could take any kind of conputer
cl asses at the school.

Q GCkay, you didn't - - didn't even
go into that.

A. No.

Q GCkay. Excuse ne. Now, you ve told
us here today that - - that you
didn't feel like you would be able

to do that college thing.

A. Uh- huh.

Q Is that right?

A. That’s right.

Q And is that your - - your

personal thought as you | ooked into
It - -

A. That's - -

Q - - figured it out, and just
said, “No, this isn't for ne”?

A. No, well, | didn't say it wasn't
for ne. | have to look at the - -
the - - the inplications. | go to a

class and if ny leg starts hurting
|’ve got to get up. And | woul dn’t
want to be disturbed.

Q So you were kind of thinking of
ot her people in the classroom

A. Yeah. |’mthinking of other
people. | have to, you know - - |
woul dn’t want to be disturbed if - -
if I was healthy and - - and people
start - - gets up and wal ki ng around
in class, that’s no good.

Q wll, I nmean, if - - if - - if
you had found out that it wouldn’t
di sturb other people, that that
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woul d have been a - - just an okay
think for you to do, is that
soret hi ng you think you could have
done?

A. Possi bly.

Instead of |ooking into the possibility of sitting in

t he back of the room or maki ng sone other effort, the

cl ai mant just decided not to sign up for the class. He

i nstead went on social security disability. Wen the

cl ai mant made t he decision to pursue the web page design
course, his vocational rehabilitation was concl uded.
El | en Lee-Dudl ey, the vocational case manager who had
been working with the claimant, indicated in her final
report as follows:

On 5/11/[01], M. Ceary was
contacted by tel ephone to confirm
hi s appoi nt nent schedul ed | ater that
day. On 5/11, a neeting was held
with M. Ceary at Carteret
Community Col |l ege Library. During
the neeting, a sanple job
application was conpleted with

M. Cleary along with a practice job
interview. M. Cleary was coached on
how to best answer interview
guestions, present a positive self-

i mage, and prepare hinself for job
interviews. Overall, M. Ceary
answered all questions clearly,

conci sely and effectively, appearing
ready to begin the job
search/interview process. According
to M. Ceary, and based upon

previ ous conversations he had with
Wayne Mayo at Protegrity, M. Mayo
has agreed to fund up to 72 weeks of
training while continuing to pay M.
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Cleary his workman’s conpensation
benefits. M. Ceary stated,

however, vocation services with

Cor Vel Corp. would be termnated if
he received job training. On 5/14,
contact was nade with M. Cearly to
di scuss contact with Wayne Mayo. M.
Cleary was inforned Protegrity could
i ndeed aut horize up to 72 weeks of
training with a continuation of

wor kman’ s conpensation benefits if
vocation services with the objective
of job placenent verses
participating in training, and he
elected to receive the training with
a termnation of vocational

servi ces.

The claimant in the present case has not
established entitlenent to pernmanent and tot al
disability. The claimant has not nmade any effort to
return to work that he has been approved to do. The
claimant is receiving social security disability
benefits and has no notivation to return to the
wor kf orce. Lists of jobs were provided to himw thin his
restrictions, and he was given the opportunity to take a
course on web page design, a pursuit he only feigned
interest in initially.

Accordingly, | find that the clai mant has
failed to prove that he is entitled to permanent and
total disability benefits. Therefore, | nust

respectfully dissent fromthe majority opinion.

KAREN H. MKI NNEY, Conm ssi oner



