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OPINION  AND ORDER

The respondents appeal an administrative law judge’s

opinion filed April 19, 2005.  The administrative law judge

found that surgery recommended by Dr. Williams was

reasonably necessary in connection with the claimant’s

compensable injury, and that the claimant was “entitled to

benefits for the associated period of temporary total

disability.”  After reviewing the entire record de novo, the



Brister - E607106 2

Full Commission affirms in part and reverses in part the

opinion of the administrative law judge.    

I.  HISTORY

Campy Lee Brister, age 50, testified that he became

employed with Little Rock Wastewater Utility in August 1994. 

Mr. Brister agreed that he had suffered from prior neck

problems.  A cervical spine series was taken on May 4, 1996:

Anterior osteophytes are present at the C2-C3, C3-
C4, and C5-C6 levels. Calcification in the 
anterior longitudinal ligament is present at the 
C5-6 and C6-7 levels....The neural foramen are 
patent, although minimal narrowing is present on 
the left side, at the C5-6 level due to mild 
uncovertebral joint spurring.  

The impression was “Cervical spondylytic changes.  No

evidence of cervical spine fracture.”  

The parties have stipulated that the claimant sustained

a compensable neck injury on May 20, 1996.  The claimant

testified that he sustained an injury while working with a

jackhammer.  The claimant testified that he had not worked

since May 20, 1996.      

An MRI of the claimant’s cervical spine was taken on

June 14, 1996:

At the levels of C5/C6 and C6/C7 narrowing and 
degeneration of the disc is again seen.  Moderate 
size left posterolateral disc herniations with
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accompanying vertebral spur can again be seen at 
both levels.  The changes have progressed slightly
since the ...

A cervical myelogram was taken on July 31, 1996, with

the impression, “Grossly normal cervical myelogram.  There

is very slight anterior change on the thecal sac at the

third, fourth, and sixth levels.  This is of questionable

clinical significance.”  The impression from a CT scan of

the cervical spine on July 31, 1996 was “Normal cervical CT

scan.”  

The record indicates that the claimant began treating

with Dr. Ronald N. Williams, a neurosurgeon, in October

1996:

He has had difficulty with his back and neck for 
quite some time, although that has been worse 
since he injured it using a jack hammer at work 
May 20, 1996.  He had a MRI of the cervical spine 
in 1993 that shows left sided disc herniations at 
both C5-6 and C6-7 of moderate size.  A MRI of the
lumbar spine was essentially normal....A more 
recent MRI of the lumbar spine done on June 14, 
1996 again is normal in the lumbar region and 
shows the herniated disc at C5-6 which has 
slightly enlarged in the interval.  His neck
pain radiates into the left arm and the back pain 
into both legs, worse on the left than the 
right.... 

 
The administrative law judge (ALJ) filed an opinion on

February 26, 1999.  The ALJ found that the claimant proved

he sustained compensable injuries to his neck and low back
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on May 20, 1996, for which the claimant was entitled to

reasonably necessary medical treatment.  The ALJ found that

the claimant was entitled to temporary total disability

compensation from May 24, 1996 until July 18, 1998.  The ALJ

found that the claimant had sustained anatomical impairment

to his cervical spine in the amount of 2%, for which the

claimant was entitled to permanent disability benefits.  

In an opinion filed June 24, 1999, the Full Commission

affirmed as modified the administrative law judge’s

decision.  The Full Commission determined:

The evidence demonstrates that claimant’s 
condition worsened because of the work-related 
incident on May 20, 1996.  In a letter dated 
October 23, 1996, Dr. Ron Williams stated that he 
compared MRI studies performed in 1993 and June of
1996.  The early study showed disc herniations at
C5-6 and C6-7.  The study done on June 14, 1996, 
showed that in the interval, the herniation at C5-
6 had enlarged slightly.  Based on this evidence, 
we find that claimant aggravated his pre-existing 
condition....

[W]e find that claimant’s healing period ended 
when Dr. Baker assigned the impairment rating on 
January 12, 1998....

[C]laimant is entitled to reasonable and necessary
medical treatment.  We further find that claimant 
proved entitlement to permanent partial disability
benefits totaling 2% to the whole body based on 
his neck injury.  Finally, claimant is awarded 
temporary total disability benefits from May 24, 
1996, through January 12, 1998....  
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Dr. Williams subsequently arranged a repeat MR scan of

the cervical spine, which was taken on August 18, 2000 with

the following impression:

Multilevel degenerative disc disease.  At the 
C4/C5 level there is a small broad based left 
paracentral and left lateral disc herniation with 
narrowing of the left C5 neural foramen.  At the 
C5/C6 level there is asymmetric diffuse bulge of 
the disc with associated hypertrophy of the 
Luschka joints. This results in narrowing of the 
left C6 neural foramen.  There is a small
left paracentral disc herniation at the C6/C7 
level with associated spur.  This results in 
narrowing of the left C7 neural foramen.  

Dr. Williams noted in September 2000, “Mr. Brister’s

MRI of the cervical spine showed multilevel degenerative

disc disease and a small ruptured disc but no well-defined

nerve root compromise.”  Dr. Williams arranged conservative

treatment.  

The claimant was evaluated by an unidentified physician

at Neurology Associates on October 16, 2000.  The impression

was “Multiple somatic pain complaints, with subjective and

objective findings suggestive of a significant underlying

depression.  He apparently has had a neurosurgical workup in

the past, although I don’t have details for review here

today.  I don’t find anything objective on his neurological
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exam at this time.”  Additional diagnostic testing and

conservative treatment was recommended.    

The record indicates that the claimant began treating

with Dr. Michael C. Fischer, an internal medicine

specialist, in October 2000.  

Dr. Williams noted in December 2000, “He still has pain

in the lumbar, thoracic, and cervical spine and discomfort

in multiple peripheral joints.  I reviewed his MRI’s and

still don’t think surgery would be of benefit to him.”  Dr.

Williams noted in August 2001, “We repeated his CT and that

shows no real change since the study done on 9/5/00.”  

An MRI of the cervical spine without contrast was taken

on June 18, 2002:

Mild foraminal narrowing right C4 nerve root 
related to Luschka joint and facet joint 
hypertrophy.  Disc osteophyte in the ventral 
epidural space contributes to mild central canal 
narrowing.  Moderate foraminal narrowing for the 
left C6 nerve root related to disc 
osteophyte/Luschka joint hypertrophy.
Small volume extrusion of disc paracentral to the 
left at C6-7.  Moderate foraminal stenosis for the
left C7 nerve root related to disc osteophyte.

Dr. Williams wrote to Dr. Fischer on July 16, 2002:

I had seen him on several occasions for difficulty
with multiple peripheral joint pains, neck pain 
and back pain referable to a work injury in 1996. 
His back pain has not really changed much, but the
neck pain has gotten steadily worse and he has a 
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lot of numbness and tingling going into the left 
arm.  He had a MRI in August 2000 that showed 
foraminal stenosis at C5-6 on the left. A recent 
MRI that you had ordered showed degenerative 
changes that are much worse and he now has marked 
foraminal stenosis on that side at C5-6....

Mike, he has had physical therapy in the past and 
epidural steroid injections without much benefit 
and would like to go ahead and have surgery.  I am
trying to get that scheduled.  I spoke with him 
about the technical aspects of an anterior 
cervical fusion, the possible complications and 
the expectations for benefit.

Dr. Eleanor A. Lipsmeyer, a Professor of Internal

Medicine, examined the claimant on September 10, 2002.  Dr.

Lipsmeyer’s impression was “1.  Degenerative joint disease

of the cervical spine.  2.  Secondary fibromyalgia.”  

Dr. Williams informed Dr. Fischer on January 7, 2003,

“Campy Brister was by today.  He tells me that workmen’s

comp has not approved his surgery.  I think right now there

is not much else to do except medications.  I have referred

him back to you to take care of that for him.”    

Dr. Williams reported on January 23, 2004:

Mr. Brister is a patient of mine that I have seen 
off and on since October, 1996.  At that time he 
had been involved in a work injury in May, 1996
and was having neck and back pain.  The pain in 
his back has not really changed much over the 
years but the neck pain has been increasingly 
worse. Mr. Brister stated to me in his history 
that he had experienced pain in the neck several 
years before the injury but the pain has become 
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worse since the work injury in May, 1996, and I 
have no reason to believe otherwise. I think the 
problem he had with his neck was exacerbated by 
the work injury and I state this with a high 
degree of medical certainty.

  
A pre-hearing order was filed on November 2, 2004.  The

parties stipulated to payment of temporary total disability

compensation “from May 24, 1996 through July 18, 1998.”  The

parties stipulated to “payment of permanent partial

disability benefits pursuant to an impairment rating of 2%

to the body as a whole.”  The parties stipulated that Dr.

Ronald Williams was an authorized treating physician.  

The claimant contended that he “should be awarded the

expenses of additional surgery recommended by Dr. Williams,

as well as an associated period of temporary total

disability.  An attorney’s fee for controversion was also

requested.”  The respondents contended that the requested

surgery was not reasonably necessary in connection with the

claimant’s compensable neck injury.  

A hearing was held on January 19, 2005.  The

respondents’ attorney asserted at that time that, if the

Commission awarded temporary total disability compensation,

then the respondents were entitled to a credit for short-

and long-term disability benefits the claimant received from
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May 24, 1996 through January 8, 1998.  Counsel stated that

the claimant had received a total of $14,496.67, and that

the respondents were entitled to a credit pursuant to Ark.

Code Ann. §11-9-411.  The claimant’s attorney contended that

the respondents had not timely raised the credit as an

issue.  The administrative law judge sustained the

claimant’s objection to the respondents raising as an issue

the statutory credit.    

The claimant testified that his physical condition had

worsened.  The claimant testified that he was skeptical

about undergoing surgery, but that he had wanted surgery

when it was first recommended by Dr. Williams.  The claimant

agreed, however, that he would undergo surgery “if it will

help.”    

The administrative law judge found, “The preponderance

of the evidence shows that the surgery recommended by Dr.

Williams is reasonably necessary in connection with the

claimant’s compensable injury and should be authorized to be

performed at the expense of the respondents and, further,

that the claimant is entitled to benefits for the associated

period of temporary total disability.”  

The respondents appeal to the Full Commission.
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II.  ADJUDICATION

A.  Medical treatment

An employer must promptly provide for an injured

employee such medical treatment as may be reasonably

necessary in connection with the injury received by the

employee.  Ark. Code Ann. §11-9-508(a).  The claimant must

prove by a preponderance of the evidence that he is entitled

to additional medical treatment.  Wal-Mart Stores, Inc. v.

Brown, 82 Ark. App. 600, 120 S.W.3d 153 (2003).  What

constitutes reasonably necessary medical treatment is a

question of fact for the Commission.  Wright Contracting Co.

v. Randall, 12 Ark. App. 358, 676 S.W.2d 750 (1984).   

Following the initial adjudication by the

administrative law judge in the present matter, the parties

eventually stipulated that the claimant sustained a

compensable neck injury in May 1996.  The claimant had a

prior degenerative condition of the cervical spine.  An MRI

following the compensable injury indicated that these

degenerative changes had “progressed slightly.”  We note

that a subsequent myelogram and CT in July 1996 did not

reveal a surgical condition.  
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Dr. Williams stated in October 1996, “the herniated

disc at C5-6 ... has slightly enlarged in the interval.” 

Dr. Williams did not state an opinion at that time with

regard to whether or not the claimant needed surgery.  The

administrative law judge found in February 1999 that the

claimant had sustained a compensable neck injury.  The Full

Commission affirmed and found that the claimant had

“aggravated his pre-existing condition.”  The Full

Commission relied in part on the “slight enlargement” at C5-

6.  The Full Commission ended the claimant’s healing period

on January 12, 1998.    

The Commission’s decision was not appealed, and the

claimant continued to follow up with Dr. Williams.  Another

diagnostic study in August 2000 revealed degenerative disc

disease with no real surgical problem.  Dr. Williams began

recommending surgery in July 2002.  Dr. Williams stated in

January 2004, “I think the problem he had with his neck was

exacerbated by the work injury and I state this with a high

degree of medical certainty.”  Although the claimant

indicated that he was not enthusiastic about undergoing

surgery, there are no medical opinions of record which
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directly contradict Dr. Williams’ recommendation for

surgery.  

The Full Commission therefore affirms the

administrative law judge’s award of surgical treatment from

Dr. Williams.        

B.  Offset

Ark. Code Ann. §11-9-411 provides:

(a) Any benefits payable to an injured worker 
under this chapter shall be reduced in an amount 
equal to, dollar-for-dollar, the amount of 
benefits the injured worker has previously 
received for the same medical services or period 
of disability, whether those benefits were paid 
under a group health care service plan of whatever
form or nature, a group disability policy, a
group loss of income policy, a group accident, 
health, or accident and health policy, a self-
insured employee health or welfare benefit plan, 
or a group hospital or medical service contract.

The legislature intended for the amount of workers’

compensation benefits payable to an injured worker to be

reduced “dollar-for-dollar” by the amount of benefits that

the worker has previously received for the same medical

services under any of the listed group plans.  See, Dooley

v. Automated Conveyor Sys., Inc., 84 Ark. App. 412, 143

S.W.3d 585 (2004).  

In the present matter, the respondents did not raise

the dollar-for-dollar reduction until the January 2005
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hearing before the administrative law judge.  Yet, the Full

Commission has repeatedly held that a respondent is not

required to affirmatively plead the offset provisions of

§11-9-411.  See, Wilkins v. Van Buren School Dist. #42,

Workers’ Compensation Commission E510091 (Feb. 7, 1997);

Turner v. Trane Unitary Products, Workers’ Compensation

Commission E616700 (June 17, 1998); Tadlock v. St. Joseph’s

Regional Health Center, Workers’ Compensation Commission

E802168 (Dec. 9, 1999).  Ark. Code Ann. §11-9-411 is a

statute which applies summarily and does not require an

affirmative pleading by the respondent.  The administrative

law judge did address the credit issue in his findings of

fact, but the ALJ essentially upheld the claimant’s

objection at hearing.  This was error.  

Based on our de novo review of the entire record, the

Full Commission affirms the administrative law judge’s

finding that the claimant proved he was entitled to surgery

as recommended by Dr. Williams.  If the claimant undergoes

surgery, then the claimant may claim entitlement to

additional temporary total disability compensation pursuant

to Ark. State Hwy. Dept. v. Breshears, 272 Ark. 244, 613

S.W.2d 392 (1981).  The respondents proved they were
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entitled to a credit pursuant to Ark. Code Ann. §11-9-411. 

The claimant’s attorney is entitled to fees for legal

services pursuant to Ark. Code Ann. §11-9-715(Repl. 1996). 

For prevailing in part on appeal to the Full Commission, the

claimant’s attorney is entitled to an additional fee of two

hundred fifty dollars ($250), pursuant to Ark. Code Ann.

§11-9-715(b)(2)(Repl. 1996).

IT IS SO ORDERED.  

                                               
OLAN W. REEVES, Chairman

Commissioner Turner concurs and dissents.

CONCURRING AND DISSENTING OPINION

I concur with the Majority’s decision finding that

the claimant is entitled to cervical surgery as recommended

by Dr. Williams.  However, I must respectfully dissent from

the portion of the decision entitling the respondent to an

offset.

__________________________________
SHELBY W. TURNER, Commissioner
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Commissioner McKinney dissents.                

CONCURRING AND DISSENTING OPINION

I must respectfully dissent, in part, and concur,

in part, with the majority opinion finding that the claimant

has proven by a preponderance of the evidence that he is

entitled to cervical surgery as recommended by Dr. Ron

Williams. My carefully conducted de novo review of this

claim in its entirety reveals that the claimant has failed

to prove by a preponderance of the evidence that this

surgery is causally connected to his compensable cervical

injury of 1996, or that it is reasonable and necessary to

the treatment of that injury. Moreover, should the claimant

elect to pursue this surgery at his own expense, additional

temporary total disability benefits should also be denied in

this claim for that time during which the claimant is

recovering from this surgery. Therefore, and for the reasons

stated herein below, the surgery recommended by Dr. Williams

should be denied along with all associated benefits, and the

decision of the Administrative Law Judge should be reversed

in this regard. However, the majority opinion finding that

the respondents are entitled to a credit pursuant to Ark.
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Code Ann. §l1-9-411, is well founded, and, in this regard, I

would concur with the majority.

Pursuant to a prior Opinion in this claim, the

compensability of the claimant’s injury of May 20, 1996, has

long been established. Moreover, the respondents have paid,

and continue to pay all appropriate benefits in association

with this compensable injury. At the hearing of January 19,

2005, however, the claimant contended that he is entitled to

additional medical benefits for cervical spine surgery,

which was recommended by Dr. Williams in 2002. In addition,

the claimant asserted that he is entitled to additional

temporary total disability benefits associated with this

surgery. Although the ALJ found for the claimant regarding

his entitlement to this surgery and to additional temporary

total disability benefits, the medical records show that the

claimant had a preexistent degenerative disc condition.

Further, the preponderance of the evidence reveals that the

claimant’s recommended surgery is related to his pre-

existing degenerative condition and to the effects aging has

on this condition, rather than to his compensable injury.

For example, on May 4, 1996, sixteen days before his work

related injury, the claimant was seen at the emergency room
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of a local hospital for complaints of neck and upper back

pain. Diagnostic testing revealed that the claimant suffered

from multiple sites of cervical degeneration and a possible

herniation. The claimant was examined by Dr. Reginald

Rutherford on May 15, 1996, which was approximately two

weeks after the claimant’s work related injury. In his

report of that examination, Dr. Rutherford noted that the

claimant had been diagnosed with degenerative disc disease

as far back as 1991. On May 30, 1996, an EMG/NCV study

revealed normal findings. In addition, a whole body scan

conducted on June 14, 1996, demonstrated normal results,

whereas an MRI performed on that date confirmed degeneration

at several levels in the claimant’s cervical spine. A

myelogram and CT scan of the claimant’s cervical spine,

which were conducted on July 31, 1996, were each grossly

normal.

The claimant was first seen by Dr. Ron Williams on

October 23, 1996. In his report of that visit, Dr. Williams

commented that an MRI of the claimant’s cervical spine taken

in 1993 showed moderate left sided disc herniation at C5-6

and C6-7. In a letter to the claimant’s former attorney

dated November 27, 1996, Dr. Williams stated that there were
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no changes seen in the claimant’s cervical spine between the

MRI taken prior to the claimant’s injury, and the first MRI

taken subsequent to that injury. More specifically,

Dr. Williams stated:

I am enclosing a copy of a report of a
MRI scan of the lumbar spine done on
November 18, 1993 prior to his injury
and a copy of one done on June 14, 1996
after his accident. You will note that
both are normal and there is no anatomic
basis for a disability rating.
Similarly, you will note that he had 
MRI’s of the cervical spine on the same
days which are essentially unchanged.
There would not be an increased
disability rating in the cervical region
as a result of the injury of May 20,
1996. He would have a ratable disability
referable to his cervical spine but it
would not have increased. 

Dr. Williams added that his opinion was based upon

objective medical findings, and that it was stated within a

reasonable degree of medical certainty. Four years after Dr.

Williams wrote the above, the claimant returned to see him

for additional treatment of his cervical spine. A repeat MRI

of the claimant’s cervical spine conducted on August 18,

2000, revealed some degenerative changes. Otherwise, the

findings of that study were normal. In his report dated

September 5, 2000, Dr. Williams wrote:
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Mr. Brister’s MRI of the cervical spine
showed multilevel degenerative disc
disease and a small ruptured disc but no
well-defined nerve root compromise. 

Dr. Williams referred the claimant for a series of

epidural injections to Dr. Robert E. Powers. This treatment

reportedly failed to alleviate the claimant’s symptoms. On

October 16, 2000, the claimant was evaluated by Dr. Brent L.

Walker. After his examination of the claimant, Dr. Walker

assessed him with “Multiple somatic pain complaints, with

subjective and objective findings suggestive of a

significant underlying depression.” In November of 2000, the

claimant was diagnosed with diabetes mellitus. In his report

dated December 6, 2000, Dr. Williams stated, “I reviewed his

[the claimant’s] MRI’s and still don’t think surgery would

be of benefit to him.” At that time, Dr. Williams

recommended that the claimant be examined by a

rheumatologist due to his multiple joint and spine

complaints. On December 8, 2000, the claimant reported to

his family physician, Dr. Michael Fischer, for what he

described as a “crook” in his neck. During the following

months, the claimant’ general health continued to worsen,
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until finally in April of 2001, Dr. Fischer assessed the

claimant with “probable” fibromyalgia. 

On August 23, 2001, Dr. Williams reported that a

repeat CT scan showed “no real change since the study done

on 9/5/00.” Dr. Williams expressed that he still wanted the

claimant to be examined by a rheumatologist due to the

problems and pain he was experiencing with his back, neck,

hands, feet, and elbows. The claimant continued under the

care of his family physician, Dr. Fischer, for his other

health conditions. In a letter dated July 16, 2002, to Dr.

Fischer, Dr. Williams wrote:

Campy Brister was here today. ... I had
seen him on several occasions for
difficulty with multiple peripheral
joint pains, neck pain and back pain
referable to a work injury in 1996. His
back pain has not really changed much,
but the neck pain has gotten steadily
worse and he has a lot of numbness and
tingling going into the left arm. He had
an MRI in August 2000 that showed
foraminal stenosis at C5-6 on the left.
A recent MRI that you had ordered showed
degenerative changes that are much worse
and he now has marked foraminal stenosis
on that side at C5-6. 

Dr. Williams concluded this letter by stating that

the claimant wanted to proceed with anterior cervical fusion

surgery. An MRI of the claimant’s cervical spine taken on
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June 18, 2002, reaffirmed that the claimant suffered from

worsening degeneration at multiple levels of his cervical

spine.

Dr. Eleanor A. Lipsmeyer examined the claimant on

September 10, 2002. In her report to Dr. Fischer and Dr.

Williams, Dr. Lipsmeyer concluded that the claimant suffered

from degenerative joint disease of the cervical spine with

secondary fibromyalgia.

Finally, in a letter of general concern dated

January 10, 2004, Dr. Williams opined that the claimant’s

work related injury of 1996 had exacerbated his preexisting

neck problem. Although this letter indicates that the

claimant had informed Dr. Williams of the problems he had

experienced with his neck “several years before the injury,”

it does not show that the claimant informed Dr. Williams of

the problems he had experienced with his neck just 16 days

prior to his compensable injury.

The preponderance of the evidence reveals that the

claimant’s cervical spine injury of May 20, 1996, consisted

of a temporary aggravation of a preexisting degenerative

condition. The record clearly demonstrates that the claimant

suffered from preexisting degenerative disc disease, with a
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fractured and possibly herniated disc, prior to his

compensable injury. As previously mentioned, on May 15,

1996, the claimant was referred by Dr. Ballick to

Dr. Rutherford for complaints of “pressure like sensation

over the top of the skull, burning sensation in the neck,

restriction of the range of motion of the neck, a cramping

sensation right hand and low back pain.” In addition, the

claimant reported that his dominant complaint of pain was in

his neck, but that he had experienced no recent trauma. In

his report to Dr. Ballick of that examination,

Dr. Rutherford wrote:

Thank you for referring Mr. Brister for
neurological evaluation regarding
possible cervical disc herniation.
Mr. Brister was seen at the Columbia
Family Clinic. He acted as principal
informant. He presented radiographs for
review comprising plain films of the
cervical spine; proving unremarkable
with the exception of a chip fracture at
C5-6, ... . 

... In 1991, he complained of neck and
low back pain; being told at that time
that he had degenerative changes of the
cervical lumbar spine.

There is no doubt that the claimant’s degenerative

condition has worsened since his work related injury of

1996, just as there is no doubt that it will continue to



Brister - E607106 23

worsen. Moreover, the record demonstrates that the claimant

suffers from generalized joint pain all over his body due to

fibromyalgia and preexisting degenerative processes.

However, numerous diagnostic studies conducted for nearly a

decade following the claimant’s compensable injury, when

compared to studies conducted prior to his compensable

injury, have failed to show any changes of the claimant’s

cervical spine which are causally connected to the

claimant’s compensable injury. In fact, the claimant went

six years from the time of his compensable injury with “no

real changes” observed in his cervical spine. Finally, in

July of 2002, an MRI of the claimant’s cervical spine

revealed that the claimant’s “degenerative changes” were

“much worse.” And, although in his letter of January 10,

2004, Dr. Williams opined that the claimant’s work related

injury of 1996 had exacerbated his preexisting neck problem,

Dr. Williams was obviously unaware that the claimant had

been under active treatment for his neck condition for two

weeks at the time of his compensable injury. Rather,

Dr. Williams indicated that he had relied on history

provided to him by the claimant that his contemporary neck

problems began with his compensable injury. 
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The claimant’s current need for surgery is

obviously due to preexisting disc degeneration that has

naturally worsened as the claimant has aged. Moreover, the

claimant was not even considered as a candidate for cervical

fusion surgery until some six years after his compensable

injury. Certainly, the evidence reveals that the claimant

neither fractured nor ruptured a cervical disc at the time

of his compensable injury. Likewise, the evidence reveals

that the claimant had initiated treatment for his neck

problems two weeks prior to his compensable injury.

Diagnostic studies conducted prior to the claimant’s

compensable injury reveal that the claimant suffered from

degeneration of, among other things, his cervical spine.

Diagnostic studies conducted after the claimant’s

compensable injury repeatedly confirm that the claimant

continues to suffer from degeneration of his cervical spine. 

Because the claimant has failed to prove by a

preponderance of the evidence that his current need for

cervical surgery is causally related to his comepnsable

injury of May 20, 1996, this surgery should be denied as a

compensable consequence of the claimant’s injury, along with

all associated benefits. Furthermore, according to the plain
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language of Ark. Code Ann. §11-9-411, “Any benefits payable

to an injured worker under this chapter shall be reduced in

an amount equal to, dollar-for-dollar, the amount of

benefits the injured worker has previously received for the

same [benefits]... .” As the majority correctly states, the

Full Commission has repeatedly held that a respondent is not

required to affirmatively plead the offset provisions of

§11-9-411. Therefore, the majority did not err in finding

that the respondent did not waive its statutory right to an

offset in the amount equal to benefits paid to the claimant

by other carriers during his period of temporary total

disability. For the above stated reasons, I would affirm the

decision of the Administrative Law Judge regarding the issue

of an offset to the respondents, and I would reverse the

decision of the Administrative Law Judge regarding his award

of additional medical benefits for the claimant’s suggested

surgery and additional temporary total disability benefits. 

Therefore, for all the reasons set forth herein, I must

respectfully dissent from the majority opinion.

___________________________________
KAREN H. McKINNEY, Commissioner 

     


