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EMPLOYEE                                CLAIMANT
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OPINION FILED DECEMBER 21, 2005

Upon review before the FULL COMMISSION in Little Rock,
Pulaski County, Arkansas.

Claimant represented by the HONORABLE RONALD M. McCANN,
Attorney at Law, Fayetteville, Arkansas.

Respondents represented by the HONORABLE MELISSA ROSS
CRINER, Attorney at Law, Little Rock, Arkansas.

Decision of Administrative Law Judge:  Affirmed and
Adopted.

OPINION AND ORDER

Respondents appeal an opinion and order of the

Administrative Law Judge filed July 18, 2005.  In said

order, the Administrative Law Judge made the following

findings of fact and conclusions of law:

1.  The stipulations agreed to by the
parties at the pre-hearing conference
conducted on January 19, 2005, and contained
in a pre-hearing order filed that same
date, are hereby accepted as fact.

2.  Claimant has met his burden of proving
by a preponderance of the evidence that he
is entitled to additional medical treatment
for his compensable back injury.  This
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includes the surgeries which were performed
by Dr. Gallaher.

3.  Claimant is entitled to temporary total
disability benefits beginning February 20,
2004, and continuing through a date yet to
be determined.

4.  Pursuant to A.C.A. §11-9-411 the 
respondent is entitled to a credit for
benefits paid to claimant for short and
long-term disability as well as any
medical benefits paid by a group health
provider.

5.  Respondent has controverted claimant’s
entitlement to all indemnity benefits
subsequent to February 20, 2004.

We have carefully conducted a de novo review of the

entire record herein and it is our opinion that the

Administrative Law Judge's decision is supported by a

preponderance of the credible evidence, correctly

applies the law, and should be affirmed.  Specifically,

we find from a preponderance of the evidence that the

findings made by the Administrative Law Judge are

correct and they are, therefore, adopted by the Full

Commission. 

We therefore affirm the July 18, 2005 decision of

the Administrative Law Judge, including all findings of

fact and conclusions of law therein, and adopt the

opinion as the decision of the Full Commission on

appeal.
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All accrued benefits shall be paid in a lump sum

without discount and with interest thereon at the lawful

rate from the date of the Administrative Law Judge's

decision in accordance with Ark. Code Ann. § 11-9-809

(Repl. 2002).

Since the claimant’s injury occurred after July 1,

2001, the claimant’s attorney’s fee is governed by the

provisions of Ark. Code Ann. § 11-9-715 as amended by

Act 1281 of 2001.  Compare Ark. Code Ann. § 11-9-715

(Repl. 1996) with Ark. Code Ann. § 11-9-715 (Repl.

2002).  For prevailing on this appeal before the Full

Commission, claimant's attorney is hereby awarded an

additional attorney's fee in the amount of $500.00 in

accordance with Ark. Code Ann. § 11-9-715(b) (Repl.

2002).

 IT IS SO ORDERED.

                                                       
                        OLAN W. REEVES, Chairman

                                                       
                        SHELBY W. TURNER, Commissioner

Commissioner McKinney dissents.  

DISSENTING OPINION

          I must respectfully dissent from the majority

opinion finding that the claimant’s need for medical
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treatment after he was released by Dr. Gary Moffitt was

causally related to the fall he suffered on December 3,

2002. I find that the claimant has failed to establish a

causal connection between his injury of 2002 and his

need for additional medical treatment. Therefore, I find

the claimant has failed to prove by a preponderance of

the evidence that his additional medical treatment was

reasonable and necessary for the treatment of his

compensable injury. My de novo review of this claim in

its entirety reveals that the claimant’s contemporary

back problems and need for additional medical treatment

after his release by Dr. Moffitt are attributable to a

preexisting condition that is not related to the

claimant’s compensable injury of 2002.

          On December 3, 2002, the claimant allegedly

slipped and fell while unloading a truck in the course

and scope of his employment. Although the clamant

testified that he felt immediate pain from this

incident, he continued to work and waited until later in

his shift to report the incident to his supervisor. The

claimant completed an accident report, but believing

that he had simply pulled a muscle in his back, he did

not seek medical treatment until February of 2003. 
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          On February 4, 2003, under the direction of

Dr. Moffitt and Dr. Konstantin Berestnev at the Lowell

Medical Clinic, nurse practitioner, Max Beasley,

examined the claimant and assessed him with lumbar

strain with radiculopathy of the left lower extremity,

thus confirming the claimant’s belief that he had

suffered a back strain. The claimant was prescribed

medications and placed on work restrictions. In a follow

up examination on Febraury 21, 2003, the claimant

reported to nurse Beasley that he was continuing to have

radiating pain down his left leg. Nurse Beasley

continued to the claimant on medications and work

restrictions, and referred him for physical therapy.

Seeing some benefit from his first round of physical

therapy, on March 25, 2003, Dr. Berestnev recommended

that the claimant undergo additional physical therapy to

the lumbar spine. Upon his examination of the claimant

on April 7, 2003, Dr. Berestnev stated that the

claimant’s condition had improved, and that he planned

to gradually release the claimant to regular work

duties. 

          On June 3, 2003, the claimant underwent a

subsequent MRI of his lumbar spine conducted by Dr. John

K. Hedgecock. This MRI revealed a diffuse disc bulge at
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L5-S1 deforming the anterior thecal sac, but which did

not result in any significant canal or lateral recess

stenosis. In his report of that MRI, Dr. Hedgecock

noted, “Little significant interval change since

11/20/00.” 

          In the aforementioned report, Dr. Hedgecock

was referring to an MRI taken on November 20, 2000,

while the claimant was under the care of Dr. John D.

Mertz. Essentially, the claimant presented to Dr. Mertz

on October 2, 2000, with complaints of right-sided low

back pain after having injured himself during a softball

game four weeks prior. Dr. Mertz diagnosed the claimant

with posterior disc derangement, and he referred him for

an MRI. As previously discussed, this MRI was taken on

November 20, 2000, and it revealed the following:

          There are two posteriorly bulging discs        
   present within the lumbar spine. The disc at          
 the L4-5 level demonstrates a central           
protrusion posteriorly on the left, which           
results in left foraminal stenosis, however,           
no definite nerve root impingement. (Emphasis           
added) The bulging disc combines with mild           
facet arthropathy to produce mild central           
canal stenosis at L4-5 level.  L5-S1, the            
posteriorly bulging disc produces no central           
stenosis, however, there again is narrowing of           
the left neural foramen with left nerve root           
impingement. (Emphasis added)

          This MRI also revealed congenital wedging at

T1 and L1.
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          Subsequent to the above, the claimant was

again examined for back related problems on July 26,

2001, by Dr. Carl M. Kendrick at the Mercy Health Center

Physical Medicine Department. In his report of that

examination, Dr. Kendrick wrote that the claimant had

been seen there in the past for physical therapy with

ultrasound, electrical stimulation, and lumbar

stabilization exercises. At that time, Dr. Kendrick

assessed the claimant with degenerative disc and facet

syndrome of the lumbar spine.

          The claimant admitted in his testimony that he

had undergone chiropractic treatment for back problems

commencing in 1986. The claimant further testified,

however, that he was not experiencing back problems at

the time of his alleged injury of December 3, 2002. The

claimant agreed that he had undergone approximately 41

chiropractic treatments between 1986 and 2001. More

particularly, the claimant testified concerning his past

back problems as follows:

          Q. When was the first time you remember having 
          trouble with your lower back?

          A. Specifically, I had seen a chiropractor     
      here, Dr. Waldie, on - - and I couldn’t even       
    tell you what - - what year it was - - with          
 backaches when - - you know, more than just a           
specific lower back that, you know, backaches,           
stiffness, that type of thing that I’d go in           
and get an adjustment for.
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          Q. Okay. Do you – - do you remember me taking  
         your deposition in February?

          A. Yes.

          Q. You told me at that time that it was back   
        into the 80's. Was that correct?

          A. Yes. Yeah.

          Q. And it was not necessarily the right or the 
          left side? Initially, it was your - - your     
      whole back. Is that correct?

          A. Yes.

          Turning again to the claimant’s contemporary

claim, in a letter dated June 4, 2003, Dr. Moffitt

stated the following:

          His main problem is degenerative disc disease  
         with pinched nerve at L4-5 on the left. It has  
         been present in the past prior to the injury    
       in December. I suspect that the injury           
probably aggravated this condition. He does              
reasonably well with this problem, but he           
seems to have exacerbations whenever he has to           
do much lifting work. ... Also there is a           
problem with weight and we discussed that. He           
has embarked on a weight loss program he says.

          I have encouraged him in regards to the weight 
          loss. I also told him that if reasonable       
    accommodations could be made for his job so          
 that he did not have to be doing as much           
lifting and the type of lifting he was doing           
was not as awkward and he is describing, that           
this would be of great benefit. He needs to           
stay active. He is to be seen again in two           
weeks. He may continue to work without           
restrictions.

          On June 18, 2003, Dr. Moffitt reported 
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no changes in the claimant’s condition. In addition,

Dr. Moffitt stated that he could think of no further

treatment for the claimant, other than over-the-counter

anti-inflammatory medications, heat and activity, and

weight loss. Accordingly, Dr. Moffitt released the

claimant to full work duties, he assessed him with no

permanent impairment, and instructed him to return to

the clinic as needed.

          The claimant testified that at the time

Dr. Moffitt released him, he was still having the same

symptoms that he had initially had after the alleged

incident of December 3, 2003. In addition, the claimant

testified that he did not return to Dr. Moffitt for

treatment because of “The attitude that was displayed on

us [the claimant and his wife] on the last time we were

there.” Therefore, the claimant sought treatment with a

chiropractor, namely Dr. Jeff Smith. Based upon his

examination of the claimant on July 28, 2003, Dr. Smith

opined that the claimant’s condition was “not permanent”

and was, in fact, “stationary” at that time. In

addition, Dr. Smith opined that the claimant’s condition

was due to his “current injury only”, and that

preexisting conditions were not a contributing factor to

his ongoing problems. As of November 6, 2003, Dr. Smith
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opined that the claimant’s condition had become

“medically stationary” and appeared to be becoming

permanent. 

          An MRI taken on February 3, 2004, revealed no

significant change in the claimant’s condition since his

MRI of June 3, 2003. Nonetheless, the claimant was

examined on February 11, 2004 by Dr. Regan Gallaher at

the Fayetteville Neurological and Spine Institute, who

recommended a lumbar discectomy. This surgical

procedure, which was performed on March 4, 2003, at the

L5-S1 level, was said to have been difficult due to the

claimant’s morbid obesity.

          The claimant continued to report severe pain

in his lumbar back and lower extremity. An MRI taken on

April 14, 2004, revealed stable findings of mild

degenerative disc disease at L3-L4 and L4-L5, facet

disease, and degenerative disc disease and post-

operative changes identified at L5-S1. Returning to Dr.

Gallaher on July 6, 2004, with evidence of a recurrent

disc herniation, the claimant was ultimately brought

back into the operating room for a discectomy at L5-S1

and a fusion at that level with pedicle screw fixation.

A pathology report from the claimant’s July 6, 2004,

surgery confirmed a diagnosis of multiple bone
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fragments, dense fibroconnective tissue and cartilage

due to degenerative disc disease. 

          Due to a migration of a pedicle screw

following his surgical procedure of July 6, 2004, the

claimant returned to surgery for removal of that

hardware. A detailed report from Dr. Gallager dated

February 28, 2005, indicated that the claimant’s

condition had “markedly improved” since his third

procedure. 

          Employers must promptly provide medical

services which are reasonably necessary for treatment of

compensable injuries. Ark. Code Ann. § 11-9-508(a)(Repl.

2002). However, injured employees have the burden of

proving by a preponderance of the evidence that the

medical treatment is reasonably necessary for the

treatment of the compensable injury. Norma Beatty v. Ben

Pearson, Inc., Full Workers’ Compensation Commission

Opinion filed February 17, 1989, (Claim No. D612291).

When assessing whether medical treatment is reasonably

necessary for the treatment of a compensable injury, we

must analyze both the proposed procedure and the

condition it is sought to remedy. Deborah Jones v. Seba,

Inc., Full Workers’ Compensation Commission Opinion

filed December 13, 1989 (Claim No. D512553). Also, the
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respondent is only responsible for medical services

which are causally related to the compensable injury.

          The record reveals that the claimant has

suffered from back problems, for which he has sought

extensive chiropractic treatment, since 1986. Moreover,

the claimant’s MRI from November of 2000 demonstrates

that the claimant’s herniations at L5-S1 and L4-L5

existed prior to his injury of December 2002. These

herniations, as well as the claimant’s other spine

problems, have consistently been attributed to

degenerative disc disease and facet syndrome of the

lumbar spine. Furthermore, subsequent MRI’s have failed

to demonstrate changes in the claimant’s spine that

would indicate his condition had changed or worsened as

a result of his compensable injury. See, Ford v.

Chemipulp Process Inc., 63 Ark. App. 260, 977 S.W.2d 5

(1998). Although the claimant’s chiropractor, Dr. Smith,

and his surgeon, Dr. Gallaher, opined that the

claimant’s current back problems are the result of his

compensable injury of December 2002, the claimant’s

primary treating physician, Dr. Moffit, opined that the

claimant’s current condition was not causally related to

his injury of 2002. The claimant’s treatment under the

direction of Dr. Moffit commenced two months after his
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injury; whereas, he was not treated by Dr. Smith until

over seven months after his injury, following his

release by Dr. Moffit. Likewise, Dr. Gallaher did not

examine or treat the claimant until well over a year

following his compensable injury. Moreover, Dr. Gallaher

admitted in her February 28, 2005, report that the

claimant’s back and right-sided leg problems began in

2000. More specifically, Dr. Gallaher stated:

          In retrospect, Mr. Borchert started in 2000    
       with problems of back and right-sided leg         
  pain. After his fall off of a delivery truck           
in December 2003 (sic), he incurred left-sided           
leg pain. Review of his MRI in June of 2003           
reveals an etiology for his left-sided leg           
pain and which severe left sided L5-S1           
foraminal stenosis combined with a shallow           
disc bulge extending into his foramen. 

          As previously mentioned, the claimant’s disc

bulge at L5-S1 and foraminal stenosis were shown to be

present in his MRI of November 2000. Therefore, even

giving deference to the above statements of Dr.

Gallaher, greater weight should be given to the opinion

of the claimant’s treating physician, Dr. Moffitt, who

in June of 2003 attributed the claimant’s problems to

degenerative disc disease, which clearly predated the

claimant’s injury of December 2002. Therefore, I find

that the claimant’s injury of December 2002 constitutes

a temporary aggravation of the claimant’s preexisting
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back condition which had resolved by June 18, 2003, at

which time he was released by Dr. Moffitt, and was found

to have sustained no permanent physical impairment.

Based upon the above and foregoing, I find the claimant

has failed to establish by objective medical evidence

that his ongoing back problems are causally related to

his compensable injury of December 3, 2002. Therefore,

the claimant has failed to prove by a preponderance of

the evidence that his medical treatment after his

release by Dr. Moffitt in July of 2003, is reasonable

and necessary for the treatment of his compensable back

injury of December 3, 2002. Accordingly, I must dissent

from the majority opinion.

___________________________________
                    KAREN H. McKINNEY, Commissioner 


