BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON

CLAI M NO. F403385

TARA M BI RD,
EMPLOYEE CLAI MANT

WAL- MART ASSOCI ATES, | NC.,
SELF- I NSURED EMPLOYER RESPONDENT

CLAI M5 MANAGEMENT, | NC.,
| NSURANCE CARRI ER/ TPA RESPONDENT
OPI Nl ON FI LED NOVEMBER 28, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE M CHAEL A. LeBCEUF,
Attorney at Law, Little Rock, Arkansas.

Respondents represented by the HONORABLE AMY HUFFMAN,
Attorney at Law, Little Rock, Arkansas.

Deci sion of the admnistrative |law judge: Affirmed in part,
and reversed in part.

OPI Nl ON AND ORDER

The respondent appeals and the cl ai mant cross-appeal s
froman adm nistrative |aw judge's opinion filed Decenber
30, 2004. The adm nistrative |aw judge found, in pertinent
part, the follow ng: The claimant has proven by a

preponder ance of the evidence that she sustained an injury
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arising out of and in the course of her enploynent, that her
Injury was caused by a specific incident and is identifiable
by time and place of occurrence, and that her injury caused
i nternal physical harmto the body requiring nedical
services. The claimnt has therefore proven by a
preponderance of the evidence that she sustained a
conpensabl e injury on March 25, 2004. The cl ai mant has
proven by a preponderance of the evidence that the nedical
treatnent she has received to date for her conpensable
I njury has been reasonably necessary in connection with the
conpensabl e injury. The claimant has failed to prove by a
preponderance of the evidence that she is totally
i ncapacitated from earni ng wages. The clai mant has
therefore failed to prove by a preponderance of the evidence
that she is entitled to tenporary total disability benefits.
After reviewing the entire record de novo, the Ful
Comm ssion affirns in part, and reverses in part the opinion
of the adm nistrative |aw judge. The Full Conm ssion finds
that the clai mant proved she sustai ned a conpensable injury
on March 25, 2004, while working for the respondent. W
find that the cl aimant has proven by a preponderance of the

evi dence that the nedical treatnent she has received to date
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for her conpensable injury has been reasonably necessary in
connection wth the conpensable injury. In addition, the
Ful I Comm ssion finds that the clai nant proved she was
entitled to tenporary total disability conpensation from May
1, 2004 until My 29, 2004.

. H STORY

The clai mant, age 22 (12/30/82), worked for the
respondent stocking shel ves, unl oading trucks, hel ping
custoners and buil di ng displays. The clainmant maintains
that she sustained a back injury on March 25, 2004, while
unl oadi ng a truck when a hydraulic jack mal functi oned.
Shortly thereafter, the claimnt reported the incident to
Richard Sm | ey, a manager. According to the claimnt, M.
Smiley instructed her to go hone and rest.

The next day, the claimant conpleted the proper
paperwork for her injury and went for a drug screen. The
respondent also directed the claimant to go see Dr. Geg
Smart.

A review of the nedical evidence shows that the
cl ai mant was seen by Dr. Geg Smart on March 26, 2004. At
that tinme, the claimant conplained of | ow back pain, mainly

right-sided. She reported having injured her back the night
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before as she pulled a pallet that weighed approxinmately
2,000 pounds. Dr. Smart assessed the claimant as having
“back pain - probable |unmbar strain,” for which he

prescri bed nedication. He also directed the claimnt not to
lift nmore than 10 pounds.

On March 31, 2004, the clainmant was seen by Dr. Snart
for followup care of her |ower back pain. Again, Dr.
Smart’ s assessnent was “back pain, probable |unbar strain.”
As a result, Dr. Smart continued the claimnt’s current
medi cations and restrictions.

Al t hough the respondent referred the clainmant to Dr.
Smart, sone tinme after her second visit, but before her
third visit with him the respondent notified the clai nmant
t hat her claimhad been denied. Therefore, the clai mant
sought treatnent on her own fromher famly physician, Dr.
WIlliamHarper. On April 13, 2004, the claimant underwent
initial treatnment and evaluation with Dr. Harper for
conplaints of continued pain in her back. The clai nant
reported a history of having had an accident at work while
pul ling a heavy pallet that wei ghed about a ton. Dr. Harper

assessed the claimnt as having “sciatica,” for which he
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prescri bed nedication and directed the claimant to foll ow up
with himin tw weeks if she continued to have pain.

On April 26, 2004, the clainmant was seen for foll ow up
care with Dr. Harper due to conplaints of continued pain in
her back. At that tinme, the claimnt had sonme weakness
associated with her legs, but no particular radicul opathy.
He assessed the clainmant as having, “sacroiliitis/sciatica,”
for which he prescribed nedi cations and physical therapy
treatnent. On that sanme date Dr. Harper authored a nedica
note wherein he stated that he was of the opinion that the
claimant had sufficiently recovered to return to work on
April 29, 2004. In addition, on May 3, 2004, Dr. Harper
aut hored anot her note wherein he stated that in his nedical
opi nion, the claimant had sufficiently recovered to return
to work on May 30, 2004.

An MRl of the |unbar spine was performed pursuant to
orders fromDr. Harper on June 3, 2004, with the foll ow ng
concl usi on:

Posteri or broad-based herniated disc at L4-L5

with the nost prom nent finding seen centrally and

slightly to the left of mdline and extending

slightly inferiorly where it conpresses the thecal
sac centrally.
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Evi dence of degeneration of the L4-L5 disc with
sone | oss of the T2 signal.

The cl ai mant underwent a neurosurgical evaluation with
Dr. Steven Cathey, pursuant to a referral from Dr. Harper
On July 12, 2004, Dr. Cathey wote, in pertinent part, the
fol | ow ng:

Dr. Harper, | suspect Ms. Bird did indeed suffer a
disc hernation at L4-L5 as a result of the

occupational injury of March 24, 2004. | do not,
however, believe |unbar disc surgery would be
beneficial in this case. | base this on the fact

that the patient has a normal neurol ogical

exam nation and no evi dence of nerve root

I mpi ngenent on the MRI scan. | have discussed
Wi th her other treatnent options/chronic coping
mechani smto include such things as epidura

st eroi ds, conprehensive pain nanagenent, etc.
have actually encouraged her to start trying to
i ncrease her activities particularly with regard
to wal king and exercise. According to AVA

Qui delines, she is entitled to a 5% per manent
partial inpairnment rating to the whol e person
referable to the disc herniation that resulted
from occupational injury of March 25, 2004.

On Novenber 5, 2004, Dr. Harper reported that the
cl ai mant remai ned under his care and was receiving epidura
injections fromDr. Mnna Uner. Dr. Harper reported that
al t hough the claimant continued to exhibit pain fromthe | ow
back, she was not a surgical candi date.

A review of the medical evidence of record shows that

the claimant has a prior history of treatnent for back pain.
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Specifically, on July 28, 1997, the clainmant received
treatnent fromDr. John Yocum for conplaints of |ow back
pain and scoliosis. The clainmant also received treatnent in
Decenber of 2002 and on February 12, 2003 due to conplaints
of generalized nuscul oskel etal pain.

A hearing was held in this matter on Novenber 30, 2004.
During the hearing, the claimant gave testinony. The
claimant testified that she injured her back while unl oadi ng
a truck. According to the claimant she was pulling between
a tw to three thousand pallet when one of the jacks she was
usi ng “nessed up.” Specifically, the claimant testified
that the hydraulics kept going down while she was trying to
pull it. According to the clainmant, she felt sonething “rip
and pop” in her back, then her legs started to go nunb. The
claimant further testified that this incident happened after
her |unch break, which would have been between 6:00 p.m and
10: 00 p.m According to the claimnt, the day foll owm ng her
injury, the respondent directed her to see Dr. Smart, which
was done. The claimant testified that Dr. Smart rel eased
her to work on limted duty of no pushing, pulling or
lifting nore than ten pounds. According to the claimnt,

she returned to work the next day and worked |ight duty.
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The claimant essentially testified that after two visits
with Dr. Smart, she discontinued her treatnent with him as
she was notified by the respondent that her claimhad been
denied. According to the claimnt, she sought treatnent
fromher famly doctor, Dr. Harper, who put her on the sane
restrictions as had been given her by Dr. Smart. The
claimant testified that although Dr. Harper ordered physical
therapy treatnment for her back, he stopped this treatnent
because it aggravated her back. According to the clainmant,
after an MRl revealed a bulging disc at L4-L5, Dr. Harper
referred her to Dr. Cathey, in Little Rock. The clai mant
testified that she has al so seen a pain specialist, Dr.

U ner, who gave her three series of injections and epi dural
i njection shots. According to the claimant, as of the date
of the hearing, she continues under treatnent with Dr.

Har per for her injury.

The claimant testified that she continues wth | ow back
pai n, especially when sitting. According to the claimnt,
she has gotten sone relief fromthe use of a heating pad
during the night and nedication. The claimant admtted that
the respondent initially put her on |light-duty work as a

result of the restrictions fromDr. Smart. However, she
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testified that the respondent stopped her |ight-duty work on
April 30, 2004, when respondent nmade her take a | eave of
absence. According to the claimant, John Struthers (the
store manager) and Di ane Lanor nmet with her and advi sed t hat
they did not have work for her and that she needed to take a
| eave of absence, which was done. The clainmant essentially
testified that she has not received any inconme from Wal - Mart
since April 30'" or so. The clainmant further testified that
she was told by John (M. Struthers) that she could not
return to work until she was a hundred percent better.

The claimant admtted to being treated for back
problenms (fibronyalgia related synptons)in ‘99, which was
treated with Flexeril. The claimant further admtted that
she was | ast treated by Dr. Jones for fibronyalgia in 2002.
According to the claimant, after this treatnment, she did not
receive treatnment from any other doctor due to back
probl ens/ fi bronyal gia, nor did she m ss school or work due
to this condition. Although the clainmant admtted to
pl ayi ng sports, she deni ed having ever injured her back.

According to the claimant, at the time of her injury,

she was working for the respondent and going to school. The
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claimant essentially testified that since her injury, she
has been able to continue going to school.

On cross-exam nation, the claimant testified that it
was her understanding that Dr. Cathey was of the opinion
t hat she needed surgery. According to the clainmant, Dr.

Har per has al so suggested surgery as a possibility. The
clai mant again admtted to having worked for the respondent
until April 30, 2004. As of the date of the hearing, the
claimant essentially testified that she was of the opinion
that she could work restricted duty. However, the clai mant
adm tted she has not nade any attenpt to find another job
perform ng |ight-duty work.

A prehearing tel ephone conference was conducted in this
cl aimon August 30, 2004, fromwhich a Prehearing Order was
filed on the same day. The parties agreed to the foll ow ng
stipul ations:

1. The Arkansas Wrkers’ Conpensation Comm ssion has
jurisdiction in this claim

2. The enpl oyeel/ sel f-insured enpl oyer relationship
existed at all relevant tines, including March 25,
2004.

The parties agreed to litigate the foll ow ng issues:

1. Whether the claimant sustained a conpensable injury
to her back on March 25, 2004.
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2. Whether the claimant is entitled to tenporary tota
disability (TTD) conpensati on.

3. Whether the nedical treatnment received by the

cl ai mant has been reasonably necessary in connection

with a conpensable injury.

The cl ai mant contended that she sustained a conpensabl e
injury to her back on March 25, 2004; that the respondent
provi ded sone nedical treatnent; that she is entitled to
tenporary total disability benefits from March 25, 2004, to
a date yet to be determned and that her nedical bills
shoul d be paid by the respondent.

In contrast, the respondent contended that the clai mant
cannot prove an accidental injury caused by a specific
incident and identifiable by tinme and place of occurrence,
whi ch caused internal physical harmto the claimnt’s back,
arising out of the course of enploynent, which required
medi cal services or resulted in disability or death, and is
establ i shed by nedi cal evidence supported by objective
findings; that the clainmant’s back problens are not a
conpensabl e injury; and that the claimant is not entitled to
indemity benefits with respect to these alleged injuries.

After a hearing before the Comm ssion, the

adm ni strative |law judge found, in pertinent part, “The
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cl ai mant has proven by a preponderance of the evidence that
she sustained an injury arising out of and in the course of
her enploynment, that her injury was caused by a specific
incident and is identifiable by tinme and place of
occurrence, and that her injury caused internal physical
harmto the body requiring nedical services. The claimnt
has therefore proven by a preponderance of the evidence that
she sustained a conpensable injury on March 25, 2004. The
cl ai mant has proven by a preponderance of the evidence that
t he medi cal treatnent she has received to date for her
conpensabl e i njury has been reasonably necessary in
connection with the conpensable injury. The clainmant has
failed to prove by a preponderance of the evidence that she
is totally incapacitated from earni ng wages. The cl ai mant
has therefore failed to prove by a preponderance of the
evidence that she is entitled to tenporary total disability
benefits.”

The respondent appeals and the cl ai mant cross-appeal s
to the Full Comm ssion. Specifically, the respondent
appeal ed the portion of the adm nistrative | aw judge’s
opi nion wherein he found that the claimnt sustained a

conpensabl e injury on March 25, 2004, and that she is
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entitled to reasonably necessary nedical treatnent for her
conpensabl e injury. Hence, the claimant cross-appeal ed that
portion of the administrative |aw judge' s opinion wherein he
found that the claimant failed to prove by a preponderance
of the evidence that she is entitled to tenporary tota

di sability benefits.

1. ADJUDI CATI ON

A. Conpensability

The cl ai mant contends that she sustained a conpensabl e
specific incident injury to her back on the evening of March
25, 2004, while performng job duties for the respondent.
Ark. Code Ann. 811-9-102(4)(A) defines conpensable injury
as:

(i) An accidental injury causing internal or external

physi cal harmto the body or accidental injury to

prosthetic appliances, including eyegl asses,

contact |enses, or hearing aids, arising out of

and in the course of enploynent and which requires

nmedi cal services or results in disability or

death. An injury is “accidental” only if it is

caused by a specific incident and is identifiable

by the tine and place of occurrence[.]

A conpensabl e i njury nust be established by nedical
evi dence supported by objective findings. Ark. Code Ann. 8§
11-9-102(4) (D). The claimant bears the burden of proof in

establi shing a conpensable injury and nust sustain that
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burden by a preponderance of the evidence. Ark. Code Ann. 8§
11-9-102(E) (i) .

The adm nistrative | aw judge found that the instant
cl ai mant has proven by a preponderance of the evidence that
she sustained an injury arising out of and in the course of
her enploynment, that her injury was caused by a specific
incident and is identifiable by time and place of
occurrence, and that her injury caused internal physical
harmto the body requiring nedical services. The claimnt
has therefore proven by a preponderance of the evidence that
she sustai ned a conpensable injury on March 25, 2004. The
Ful I Comm ssion affirnms this finding.

The determ nation of the credibility of the w tnesses
and the weight to be given their testinony are natters
exclusively within the province of the Comm ssion. Cooper

v. Hland Dairy, 69 Ark. App. 200, 11 S.W3d 5 (2000). In

the present matter, we find that the clainmant was a credible
witness. The claimant testified that she sustained an
accidental injury at work on March 25, 2004. She further
testified that her accident occurred shortly after her |unch
break on that evening, which would been sone tinme between

6:00 p.m and 10:00 p.m Specifically, the claimant
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testified that the hydraulics kept going down as she
attenpted to pull it. At which tine, the claimant testified
that she felt something “rip and pop” in her back, which
caused her legs to go nunb. The claimant pronptly reported
the incident to the store manager, Richard Smley. The Ful
Comm ssion finds that the clai mant gave a pl ausi bl e and
consi stent account of the incident and of her having
pronptly reported the incident to M. Smley. Moreover, we
find that the claimnt’s account of the incident was
corroborated by the nedicals.

The adm nistrative | aw judge correctly relied on the
“obj ective findings” found in the June 3, 2004, MR, nanely
“a disc herniation at L4-L5", and nuscle spasns, for which
medi cati on was prescribed. The claimnt received
conservative treatnent for the aforenenti oned back probl ens
in the formof injections, sone physical therapy treatnent,
and nedi cati on.

The Full Comm ssion recogni zes that the claimant has a
prior history of back probl ens, however, her pre-existing
probl enms and conpl aints of the back were essentially
asynptomatic prior to her work incident of March 25, 2004,

as there is no evidence that the clai mant had not m ssed
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wor k or school due to back problens. Further, while the

cl ai mant had suffered occasional back pain in the past, the
nmedi cal records relating to her past treatnent suggests that
this was rmuscular in nature and not the result of any disc
probl enms. Moreover, we note as pointed out by the

adm ni strative |aw judge, although Dr. Cathey opined that he
suspected the claimant suffered a disc herniation at L4-L5
as a result of her occupational injury, this opinion may not
fall within a reasonabl e degree of nedical certainty.
However, we find that there is sufficient non-nedical

evi dence to establish a causal connection, considering that
the claimant has given a credi ble account of the incident,
which we find to be consistent with Dr. Cathey’s clinical

i npression of her back. Based on all of the foregoing, the
Ful | Comm ssion finds that the clai mant has proven every

el emrent of a conpensable injury. The Full Comm ssion
therefore affirns the admnistrative | aw judge s finding
that the clai mant has proven by a preponderance of the

evi dence that she sustained a conpensable injury on March
25, 2004.

B. Medical treatnent
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An enpl oyer shall pronptly provide for an injured
enpl oyee such nedical treatnent as may be reasonably
necessary in connection with the injury received by the
enpl oyee. Ark. Code Ann. 8§ 11-9-508 (a). The cl ai mant
bears the burden of proving that he is entitled to

addi ti onal nedi cal treatnent. Dalton v. Allen Eng'g Co., 66

Ark. App. 201, 989 S.W2d 543 (1999). Wat constitutes
reasonably necessary nedical treatnment is a question of fact

for the Comm ssion. Wight Contracting Co. v. Randall, 12

Ark. App. 358, 676 S.Wd 750 (1984).

The adm nistrative | aw judge found in the present
matter, “The claimnt has proven by a preponderance of the
evi dence that the nedical treatnent she has received to date
for her conpensable injury has been reasonably necessary in
connection wth the conpensable injury.” The Ful
Comm ssion affirns this finding. W find that the clai nmant
proved by a preponderance of the evidence that all of the
medi cal treatnment she has pursued for her back injury was
reasonably necessary in connection with her conpensable
injury, pursuant to Ark. Code 811-9-508 (a).

C. Tenporary total disability
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An injured enployee is entitled to tenporary total
disability conpensation during the tinme that she is within
her healing period and totally incapacitated to earn wages.

Arkansas State H ghway and Transportati on Departnent v.

Breshears, 272 Ark. 244, 613 S.W2d 392 (1981). The

adm nistrative law judge found in the present matter that
“the claimant has failed to prove by a preponderance of the
evi dence that she is entitled to tenporary total disability
benefits.” The Full Comm ssion reverses this finding. W
find that the clai mant proved she was entitled to tenporary
total disability conpensation from My 1, 2004 through My
29, 2004. The preponderance of the evidence indicates that
the claimant remained within her healing from March 25,
2004, the date of her conpensable injury, until July 12,
2004, the date Dr. Cathey assigned her a permanent

anatom cal inpairnment rating, which strongly suggests the
cl ai mant had reached the end of her healing period. Johnson

V. General Dynamics, 46 Ark. App. 188, 878 S.W2d 411

(1994). In addition, at that tinme, Dr. Cathey al so opined
that the claimant would not be a candidate for surgery and
did not order any further treatment or diagnostic testing.

However, on May 3, 2004, Dr. Harper authored a nedi cal
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statenent wherein he returned the claimant to work on My
30, 2004. This evidence indicates that the claimant was not
totally incapacitated to earn wages as of May 30, 2004.
Therefore, based on the foregoing evidence, we find that the
preponderance of the evidence clearly indicates that the
claimant remai ned within her healing period until July 12,
2004, but she was not totally incapacitated to earn wages as
of May 30, 2004. As a result, the Full Comm ssion finds
that the claimant proved she was entitled to tenporary tota
di sability conpensation fromMay 1, 2004 until My 29, 2004.
W reverse the adm nistrative | aw judge’s denial of
tenporary total disability conmpensation
I'1'l. Conclusion

Based on our de novo review of the entire record, the
Ful | Comm ssion affirnms the adm nistrative | aw judge’s
finding that the claimant proved she sustai ned a conpensabl e
back injury on March 25, 2004, while working for the
respondent. W also affirmthe admnistrative |aw judge’s
finding that the clai mant has proven by a preponderance of
t he evidence that the nedical treatnent she has received to
date for her conpensable injury has been reasonably

necessary in connection with the conpensable injury.
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However, the Full Conm ssion reverses the admnistrative | aw
judge’s finding that the claimant has failed to prove by a
preponderance of the evidence that she is entitled to
tenporary total disability benefits. Rather, we find that
the claimant proved she is entitled to tenporary total
di sability conpensation from May 1, 2004 until My 29, 2004.
The claimant’s attorney is entitled to maxi numfees for
| egal services as provided by Ark. Code § 11-9-715 (Repl
2002) .

For prevailing on appeal to the Full Conm ssion, the
claimant’s attorney is entitled to an additional fee of five
hundred dol I ars ($500.00), pursuant to Ark. Code Ann. 811-9-
715 (Rep. 2002).

I T IS SO ORDERED.

OLAN W REEVES, Chairnman

SHELBY W TURNER, Conmi SSi oner
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Comm ssi oner McKi nney di ssents.

DI SSENTI NG OPI NI ON

| nmust respectfully dissent fromthe majority
opinion finding that the claimant has proven by a
preponderance of the evidence that she sustained a
conpensable injury to her |ower back on March 25, 2004, for
which she is entitled to nedical treatnent and tenporary
total disability benefits.

My carefully conducted de novo review of this

claimin its entirety reveals that the clainmant has failed
to prove by a preponderance of the evidence that she

sustai ned a conpensable injury on March 25, 2004, to her

| ower back. Therefore, |I find that the Adm nistrative Law
Judge’ s decision should be reversed in this regard, and the
conpensability of this claimshould be deni ed.

The cl ai mant worked as a grocery stocker for the
respondent enployer at the tine of her alleged injury. On
t he evening of March 25, 2004, the claimant testified that
she was pulling a two-to three-thousand pound defective
pall et jack when she felt “sonething rip and pop in [her]
back”, followed by nunbness in her |egs. The clai nant

further testified that she did not alert any of her
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i medi ate co-workers to this incident, but later reported it
to her manager, M. Richard Smley. M. Smley asked the
claimant if she could continue working, to which she
responded that she could not, because she could “barely

wal k”. The cl ai mant then drove herself home, which was
approximately five mnutes away. The follow ng day, the

cl ai mant conpl eted the proper paperwork associated with her
al l eged injury.

The claimant first sought nedical treatnent for
her alleged injury on March 26, 2004, under the direction of
Dr. Geg Smart. In his report of this initial exam nation,
Dr. Smart noted the clainmant’s all eged work rel ated
i ncident, and he assessed her wi th probabl e |unbar strain.
In the history portion of his report, Dr. Smart stated that
the claimant’ s nmedical history was unremarkabl e for back
injury, citing only a mnor injury when the claimnt fel
froma ten foot platformat age ten. A prior seizure was
also noted in this section of Dr. Smart’s report. Dr. Smart
restricted the claimant’s lifting to ten pounds and he

prescri bed her Vioxx and Skel axin “for muscle spasnt,
al t hough he did not state in his report that he observed

nmuscl e spasm upon physi cal exam nation of the claimant. The
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cl ai mant was next seen on April 13, 2004, by her famly
physician, Dr. WIIliam Harper, who assessed her with
sciatica. On April 26, 2004, Dr. Harper reported that the

cl ai mant was experiencing | eg weakness, with no particul ar
radi cul opathy. Dr. Harper then added sacroiliitis to his
assessnment of the claimant’s condition. Dr. Harper injected
the claimant with Cel estone and Lidocaine in her right SI
joint, and he referred her to physical therapy. A return-to-
work slip fromDr. Harper dated April 26, 2004, reflects
that the claimant could return to work on April 29, 2004. On
April 30, 2004, the clainmnt requested a | eave of absence
from wor k.

The record reflects that the claimant underwent a
series of physical therapy sessions, which she testified
only worsened her back pain. Dr. Harper ordered an MRl of
the claimant’ s |unbar spine, which was conducted on June 3,
2004. This diagnostic study reveal ed a posterior broad-based
herni ated disc at L4-5. Dr. Harper referred the claimant to
Dr. Steven L. Cathey for a neurosurgical evaluation. In his
report dated July 12, 2004, Dr. Cathey stated the follow ng:

On exam nation, the patient is

overwei ght. Her neurol ogi cal exam nation
is otherw se negative. She specifically



Bird - F403385 24

has no sign of |unbar radicul opathy.

Straight leg raising is negative

bilaterally. Point tenderness is

identified in the | ower back, however,

there’s no restriction of novement or

par aspi nous nuscl e spasmidentified.

Based upon his assessnment of the clainmant’s
condition, Dr. Cathey did not reconmend surgery as a
treatment option for her. Dr. Cathey assigned the clainmant a
5% permanent partial inpairnment rating to the body as a
whol e. Like Dr. Smart, the only prior back problemnoted in
Dr. Cathey’ s report was that of the claimnt having fallen
off of a | adder at age ten.

The cl ai mant obviously failed to inform both
Doctors Smart and Cat hey that she had a | ong and conplicated
hi story of prior back problens. The record reveals that the
claimant was treated for | ow back pain and scoliosis on July
18, 1997, under the direction of Dr. John H Yocum The
clai mant, who was 14 years old at the time, gave Dr. Yocum a
hi story of “vague back pain” for “as long as two years”.

Li ke her exam nations after her all eged conpensable injury,
Dr. Yocunmi s exam nation of the clainmnt reveal ed no

neur ol ogi cal deficits and she had a negative straight |eg

raise with symmetrical reflexes. Dr. Yocum discussed the
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i nportance of weight loss with the claimant and her not her,
and he di scussed sending her to physical therapy for
instruction in a back strengthening and scoliosis program
The medi cal records further reflect that the claimnt
underwent MRI’'s of her thoracic and | unbar spine at age 16,
as part of a scoliosis study. The thoracic MR confirnmed
m ni mal thoracol unbar S-shaped scoliosis “over the past
several years.” No evidence of acute disease was seen in a
single view, however. The claimant’s |unbar MR confirned
very mld | evoscoliosis of the |unbar spine, but was
ot herwi se unrenar kabl e. The cl ai mant presented for energency
nmedi cal treatment at age 17 for a seizure. Under the Review
of Systens section of the energency roomreport, dated
Novenber 8, 2000, the follow ng was reported:

No nuscl e weakness, bone or joint pain

ot her than sone back pain on occasion.

She has some mild scoliosis and sone

nmuscl e aches associated with possible

fibromyositis.

At age 18, the claimant presented to Dr. Yocum
with bilateral rotator cuff tendinitis. In his report of

t hat exam nati on, dated Novenber 28, 2001, Dr. Yocum st at ed:

Past nmedi cal and social history is
reviewed in the chart. She has been
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active in power lifting in the past,

i ncl udi ng bench pressing and says this

was really aggravating for the

shoul ders.

Agai n, on Novenber 12, 2002, the clai mant
presented to Dr. M chael Jones with generalized
nmuscul oskel etal pain. In his detailed report of that
exam nation, Dr. Jones stated:

Patient is a 19 year old white female

whose overal |l general nedical health has

been rel atively good with respect to he

nmuscul oskel etal system She has a 5-6

year history of nuscul oskel et al

di sconfort that began with her knees and

with time becane nore generalized. Her

| ow back, neck, shoul ders and el bows

have been invol ved.

Dr. Jones assessed the claimant w th, anmong ot her
things, “multi factorial back pain with el enents of
mechani cal, positional, and m nimal degenerative disease
over |l apping to produce a conplex and difficult to manage
etiology of the back”. Dr. Jones gave the clai mant
i nformati onal brochures pertaining to her condition, told
her to wal k 10-15 minutes in the evenings, instructed her to
apply moi st warm heat to her affected areas, and prescribed

her Bextra and Flexeril. In addition, he planned to obtain
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basel i ne rheumat ol ogi ¢ | aboratory in order to rule out an
underlying inflammtory connective tissue di sease, and he
ordered x-rays of the claimant’s neck and shoul ders.

In a followup visit with Dr. Harper on
February 12, 2003, Dr. Harper reported that the claimant’s
condition had remained “relatively stable” since her |ast
visit, especially with regards to her subdeltoid bursal
conpl aints and trochanteric bursal conplaints. Dr. Harper
added, however, that the claimant’s nulti factorial neck
conpl aints and her | ow back pain continued to be
probl ematic. Dr. Harper continued the clainmant on her
nmedi cati ons, and he schedul ed her to return in four nonths.
The next time that the claimant was seen for nedical
treatment was after her alleged work-related injury.

The nedical records clearly reveal that the
claimant had a chronic degenerative back condition that
requi red ongoi ng nedical treatnment prior to her alleged
conpensabl e injury. The cl ai mant was di agnosed with
scoliosis in 1997, at age 14, at which tinme she reported
that her synptons had been present for nore than two years.
Al t hough the claimant’s physician recommended that she

undergo therapy for instruction in back strengthening and a
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scoliosis programthere is no evidence that the clai mant
pursued followup treatnment for her condition until sonme two
years later. At that time, the clainmant again presented with
conplaints of pain associated with her scoliosis, which was
found to be unchanged. However, the claimant’s treating
physician predicted at that tinme that the claimant’s
condition mght worsen with tinme and require further

eval uation. This was in Septenber of 1999. In Novenber of
2000, the claimant again presented to her treating physician
with “nuscl e aches and pai ns” which were determ ned to be
associated with her condition, and with possible
fibromyositis. At that time, the claimant sought an

eval uation froma rheunotol ogi st, nanely Dr. Jones. Al so by
that tinme, the claimant’s problens had persisted for a
period of five to six years, and were, therefore, well-
establ i shed. However, when the claimant presented to Dr.
Smart after her alleged work related injury, she failed to

i nform himof her |engthy history of chronic back pain and
scoliosis. Rather, she informed himonly of an incident

whi ch happened at age ten. Wth the one exception, the
claimant also failed to informDr. Cathey of her prior back

probl enms. When questioned about this at the hearing, the
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claimant stated that she had neither informed Dr. Smart nor
Dr. Cathey about her history of scoliosis and chronic back
pain “Because it wasn’'t dealing with my back; it was dealing
with nmy nmuscles in ny back.” Moreover, the claimnt agreed

t hat she denied during her deposition ever having had prior
back pain or that she had ever been treated for back

probl ens prior to her alleged work related injury. The

nmedi cal records reveal, however, that the claimant received
medi cal treatment for her chronic back condition as recently
as February of 2003, when she was assessed with active

myof asci al type chronic pain syndrone, tronchanteric
bursitis, and nmultifactorial back and neck pain. The

nmedi cal records further reveal that the clai mant was
schedul ed for followup treatnent at that tinme, but the
record is devoid of evidence that the claimant did so unti
her alleged injury of March 2004.

In addition to contending that the claimnt’s back
problens are a result of deterioration associated with her
scoliosis, the respondents further contend that the clai nant
deliberately wi thheld pertinent information from her
physicians, Dr. Smart and Dr. Cathey, in order to obtain

treatment for her pre-existing condition at the respondents’
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expense. Based upon the above and foregoing, this contention
is not without nerit. The claimant was well aware of her
chroni c back condition at the tine of her treatment with the
af orenenti oned physicians, and the fact that she was not
forthcomng with this information invites curiosity about
her notivation. Mreover, this practice of w thhol ding

rel evant information by a claimant ultimately creates doubts
in reasonable m nds concerning the claimant’s overal
credibility. It is well established that questions
concerning the credibility of witnesses and the weight to be
given to their testinony are within the exclusive province

of the Comm ssion. Wiite v. Gegq Agricultural Ent., 72 Ark

App 309, 37 S.W3d 649 (2001). Here, the claimant’s
credibility is greatly dimnished due to her having failed
toinformDr. Smart and Dr. Cathey about her pre-existing
back problens. In addition, the Conmssion is entitled to
review the basis for a doctor’s opinion in deciding the

wei ght of the opinion. Id. There is no requirenment that

medi cal testinony be expressly or solely based on objective
findings, only that the record contain supporting objective

findings. Sw ft-Eckrich, Inc. v. Brock, 63 Ark. App. 118,

975 S.W2d 857 (1998). Although Dr. Cathey opined in July of
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2004, that the claimant “did indeed suffer a disc herniation
at L4-L5 as a result of the occupational injury of March 25,
2004", Dr. Cathey was obviously not fully infornmed of the
clai mant’ s medi cal history when he fornul ated this opinion.
Moreover, the claimant’s initial physical exam nations
following this alleged incident produced no objective
findings of injury to the claimant’s | ower back. And
al though Dr. Smart prescribed the claimant Skel axin for
muscl e spasnms, he did not actually observe nuscle spasns
during his physical exam nation of the claimnt. Mreover,
Dr. Smart noted that the claimnt’s conplaints were “nostly
subjective.” It is also significant to note that the
cl ai mant had been prescribed a simlar nmedication in the
past, specifically Flexeril, which is a nuscle rel axer used
to control nuscle spasns.

Whil e the Courts have held that a prescription
gi ven for nuscle spasns can be an objective finding because
“a doctor would not prescribe nmedication directed to be
‘taken as needed’ for nuscle spasmif he did not believe

nmuscl e spasns were existent”, Estridge v. Waste Managenent,

343 Ark. 276 (2000), surely this is not to be interpreted

that a prescription for nuscle relaxers can stand alone to
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est abli sh objective nedical findings sufficient to prove
conpensability. Wiile a prescription for nuscle rel axers may
present one factor in determ ning whether the claimant has
established a conpensable injury, certainly other factors
nmust be wei ghed in making such a determ nation. In the
present claim the claimnt was prescribed Skelaxin “1
tabl et after work, and one at bedtine for nuscle spasni. W
can only guess why Dr. Smart limted the claimant’s dosage
of Skelaxin to afternoons and bedtine if he truly believed
she m ght be susceptible to having nuscle spasns at ot her
times. Aletter fromDr. Smart to Any Huf f man dated Cct ober
16, 2004, suggests that Dr. Smart prescribed the claimant a
nuscl e relaxer as a matter of course. In that letter, Dr.
Smart stated “It is certainly ny experience that anybody who
presents with |unbar strain synptonol ogy responds better to
nmuscl e rel axers which are usually prescribed, along with
non-steroidal anti-inflamuatory nedications and pain

nmedi cations. .. The claimant’s prior nedical records

reveal that she had reported sl eeping problens to Dr. Jones
due to her chronic aches and pains, for which he prescribed
her Flexeril in hopes that it would help her relax at night.

Thi s denonstrates that the clai mant has been prescribed a
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nmuscl e rel axer in the past for sonething other than nuscle
spasns. Perhaps Dr. Smart prescribed Skelaxin only in the
afternoon and at bedtinme for the same reason. In order for
us to make such a determ nation, we would have to resort to
specul ation; and specul ation, no matter how pl ausi bl e, does

not take the place of proof. Dena Construction Co. V.

Her ndon, 264 Ark. 791, 575 S.W2d 155 (1979) Aside from not
havi ng observed nuscl e spasns during any of the claimnt’s
visits with him Dr. Smart noted a | ack of other objective
findings, as well. For instance, no irregularities were
observed in the claimant’s range of notion, and no
significant point of tenderness was found in her back.

Mor eover, the claimnt’s physical therapist noted only
nmuscl e guardi ng and nuscle tightness during sessions, with
no spasns ever having been observed. Likew se, Dr. Cathey
specifically noted in his report of July 12, 2004, “no
restriction of novenent or paraspi hous mnmuscle spasm
identified.” Therefore, a prescription for nuscle rel axers,
standi ng alone, is not sufficient to establish the
conpensability of the claimant’s alleged back injury through
objective findings. Finally, the claimant’s MRl taken in

June of 2004 reveal ed a herniated disc at L4-L5, but no
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causal connection has been established which Iinks the
claimant’ s herniation to her alleged injury. The clai mant
clearly suffered fromlong-termand continui ng back

probl ems, which were becom ng progressively worse. The
claimant’ s previous MRl was taken in Septenber of 1999, sone
five years before her nost recent MRI. Between the tine of
the claimant’s 1999 MRl and her 2004 MRI, the clai mant
admttedly engaged in several strenuous sports activities,
including weight lifting, which could have easily caused a
herni ation to occur. Moreover, the claimnt was under active
treatment for her back problens, which continued to be
“problematic”, at the tinme of her alleged work rel ated
injury.

Based upon the above and foregoing, | find that
the claimant has failed to prove by a preponderance of the
evi dence that she sustained a conpensable injury to her
| oner back on March 25, 2004. More particularly, the
claimant has failed to establish a conpensable injury by
nmedi cal evidence, supported by objective findings as defined
in 811-9-102(16). Rather, the preponderance of the evidence
denonstrates that the claimant suffers from pre-existing

degenerative di sease and scoliosis which continue to worsen
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over time. In addition, in spite of her known di agnosis, the
cl ai mant has engaged in strenuous sports activities which
coul d have easily caused a herniated disc to occur in |ight
of her pre-existing problenms. Mreover, Dr. Cathey’ s opinion
of causation is of little to no value due to the claimant’s
failure to fully informhimof her pre-existing problens and
conditions. Therefore, | find the decision of the
Adm ni strative Law Judge concerni ng conpensability shoul d be
reversed

Therefore, | respectfully dissent fromthe

maj ority opinion.

KAREN H. McKI NNEY, Conmm ssi oner



