BEFORE THE ARKANSAS WORKERS' COMPENSATION COMMISSION

CLAIM NO. F310422

KENNETH BARKER, EMPLOYEE CLAIMANT
MORRELL MANUFACTURING, EMPLOYER RESPONDENT
AIG CLAIM SERVICES, INC., CARRIER RESPONDENT

OPINION FILED NOVEMBER 8, 2005

Upon review before the FULL COW SSI QN, Little Rock, Pul ask
County, Arkansas.

Cl ai mant represented by HONORABLE EDDI E WALKER, JR. ,
Attorney at Law, Fort Smith, Arkansas.

Respondent represented by HONORABLE CARCL L. WORLEY,
Attorney at Law, Little Rock, Arkansas.

Deci sion of Admi nistrative Law Judge: Reversed.

OPI Nl ON AND ORDER

The respondents appeal a decision of the
Adm ni strative Law Judge filed on February 23, 2005,
finding, in relevant part, that the claimant has proven by a
preponder ance of the evidence that he sustained a
conpensabl e injury when he fell at the respondent enployer’s
pl ace of business on Septenber 15, 2003. Based upon her
finding of conpensability, the Adm nistrative Law Judge
awar ded the clainmant tenporary total disability benefits

from Sept enber 15, 2003, to a date yet to be determ ned.
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Respondent No. 2 contends that the greater weight of the
evidence clearly indicates that the claimant’s fall was
idiopathic in nature, resulting froma syncopal episode or
sonme ot her type of neurol ogical event.

The claimant all eges that he sustained a
conpensable injury that is governed by the Arkansas Wrkers’
Conmpensation Act, A C A 8 11-9-101 et seq. The claimant’s
alleged injury is, indeed, an injury that is covered by the
Act; however, the claimant has failed to establish the
el enents necessary to prove a conpensable injury by a
preponderance of the evidence. Qur carefully conducted

de novo review of the claimin its entirety reveals that the

claimant has failed to prove by a preponderance of the
evidence that his fall on Septenber 15, 2003, was
conpensabl e. I nstead, the evidence preponderates in favor of
the claimant’s fall having resulted from sone type of

sei zure activity brought about by a head injury sustained by
the claimant in 1997. Therefore, the claimant’s fall was
idiopathic and this claimis hereby be denied in its

entirety.
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The claimant testified that on the norning of
Sept enber 15, 2003, he tripped over a broomcovered with
trash and fell on a snooth concrete floor. It was the
claimant’ s second day on the job with the respondent
enpl oyer when this incident allegedly occurred. The cl ai mant
further testified that he was knocked unconscious fromthe
fall. The clainmant stated that his supervisor, Tyrel
Edwar ds, was standi ng over hi mwhen he awoke. M. Edwards
assisted the claimant to the nurse’s office where he
received first-aid treatnment. The claimant then drove
hinmself to Dr. Gordon Sasser’s office. In his report of that
visit, Dr. Sasser stated that the claimant had a history of
seizure activity. Due to the claimant’s “significant
concussion,” Dr. Sasser referred himby anbul ance to the
emergency room of Sparks Regi onal Medial Center. Although
not specifically cited in Dr. Sasser’s initial report, the
claimant testified that he had a seizure during his
exam nation by Dr. Sasser. Likew se, the claimant testified
that he had a seizure in the anbul ance on the way to the

energency room for which he clains he was given “a Valium?”
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The emergency roomreport confirns that the clai mant had
“mul ti pl e observed seizures” while at the energency room A
CT scan taken of the claimant’s head while he was at the
enmergency roomwas normal. Qther than his concussion, the
cl ai mant sustai ned only m nor contusions fromhis fall,
primarily to his lip, guns, and |left knee.

During the hearing, the claimant admtted and the
nmedi cal record confirms, that he began having seizures in
1997 when he was 17 years old. The claimant’s ori gi nal
seizure activity resulted from himhaving been struck in the
back of his head by a lead iron pipe. The claimant was 24
years old at the time of the incident of Septenber 15'". The
claimant testified that he had not seized for nore than a
year prior to the incident of Septenber 15, 2003. The
medi cal record reveals that on May 13, 2002, the clai mant
was seen by Dr. Janice M Keating at Cooper dinic
Neurol ogy. In her report of that exam nation, Dr. Keating
st at ed:

H STORY OF PRESENT | LLNESS: The patient

is a 23-year-old with a recent diagnosis
of hepatitis C followed by Dr. Bob
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MIller. He also carries a history of

sei zure disorder. The main reason he

conmes in today is because of increasing

headaches. ... The patient carries a

hi story of seizures. He says that this

was di agnosed about five years ago. He

says that he does not have any aura or

war ni ng prior to the seizures.

| MPRESSI ON:

2. History of what sounds |ike primary

generalized seizures. Etiology is

unknown. By history Dilantin itself was

not controlling his seizures.

Dr. Keating prescribed the claimant a new sei zure
medi cation and restricted his driving for one year. Further,
Dr. Keating ordered an MRl of the claimant’s brain, which
was performed on May 15, 2002, and whi ch showed nor mal
results. In October of 2002, the claimant returned to
Dr. Keating and infornmed her that he was seeking a nedica
release in order to join the mlitary. The claimant deni ed
havi ng had any seizure activity for nearly a year, which
Dr. Keating calculated to have literally been around ei ght
mont hs. The claimant admtted to Dr. Keating that he had not

been taking his seizure nmedication as prescribed.

Dr. Keating diagnosed the claimant with epi sodic m grai ne
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headaches and anxi ety disorder with insomia for which she
prescri bed Neurontin.

The respondent contends that the claimnt’s fal
on Septenber 15, 2003, was idiopathic, and therefore, not
conpensable. An idiopathic fall is one whose cause is
personal in nature, or peculiar to the individual. ERC

Contractor Yard & Sales v. Robertson, 335 Ark. 63, 977

S.W2d 212 (1998). Because an idiopathic fall is not related
to enploynent, it is generally not conpensabl e unless
conditions related to enploynent contribute to the risk by
pl aci ng the enpl oyee in a position which increases the
dangerous effect of the fall. Id. dearly, the nedical
record denonstrates that the claimnt had an established
hi story of seizure activity prior to his fall of

Sept enber 15, 2003. None-the-less, the claimnt maintains
that his fall was due to tripping over a debris-hidden
broom Wtness testinony, however, contradicts the
claimant’s story and reveals that the claimant’s fall was
i di opat hi c. For exanple, Dw ght Sayre, who is a safety

manager and assi stant general manager for the respondent
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enpl oyer, testified that he saw the claimant shortly after
his fall. M. Sayre denied that the clainmant told himhe had
tripped over a broom M. Sayre further denied having
observed any injury to the back of the claimnt’s head, that
the claimant never indicated to himthat he was dizzy, or
that he had any know edge as to whether the clai mant ever
| ost consciousness. M. Sayre stated that when he asked the
claimant if he needed soneone to drive himto the doctor’s
office, the claimant indicated that he could drive hinself.
Next, Tyrell Edwards, the claimant’s supervi sor,
testified concerning the events of Septenber 15, 2003.
M. Edwards stat ed:

A. W were just getting ready to start
wor k. Kenneth [the claimant] headed

towards over there. | was behind him
fromthe other side and he fell.

didn't really — - 1 didn't see himtrip
over anything. And when | went over
there, his face was bl eeding, |ike,
right around here (pointing at nouth)
like he hadn’t - - it | ooked |ike he
just hit his face like right here
(pointing at mouth), like no other part.

| asked himif he was all right and he
said he was and | went and got Dw ght.
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Q How quickly were you able to get over
t here?

A. | was there, like, right when it
happened.

Q To your know edge was he knocked out
or did he get knocked out as a result of
the fall?

A. No. He was fine. He got up and said
he was all right.

Q And then he wal ked away?

A. Yes.

M . Edwards deni ed having seen a broom handl e or
anyt hing that the claimant could have tripped over in the
area where the claimant had fallen. M. Edwards further
deni ed having witnessed the clainmant stunble prior to his
fall. M. Edwards testified that the clainmant was carrying a
bundl e of bags when he fell, but he could not recall whether
the bags flew out of the claimant’s hands or whether he fel
with them M. Edwards testified that he did not ask the
cl ai mant what had happened, only whether or not he was okay,

to which the claimant responded that he was. Finally,
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M . Edwards denied having witnessed the clainmant hit the

back of his head.

The claimant’s testinony contradicted that of

M. Edwards in the follow ng ways. First, the clai mant

testified that he hit the back of his head when he fell.

The back of ny head hit the concrete
prior to the - - See, what had happened

was Tyr el

- - M. Edwards had

instructed nme to get my workstation

ready. |

wal ked over to where the

product was for part of the products,
grabbed a box, stepped off the pallet
and was wal ki ng back to nmy workstation
when | tripped over a broken broom
covered in pre-used material, and | was

falling |

pul led the box - - | was

hol ding the box and it cane up to ny
face because | was stunbling trying to
catch ny step and it busted nmy nouth
open and shoved ny tooth in ny lip and
as | was falling | fell to the corner —
- at first hit the corner of the box
into ny tenple (pointing on right
tenple) and then fell - - and then
conpleted with the fall with a smack to
t he back of ny head.

Dr. Sasser’s nedical report fromthe day of the

claimant’s i nci dent

i ndi cates that the clai nant denopnstr at ed

tenderness on the |left side of his head. Mbreover, the
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cl ai mant conplained to Dr. Sasser about “his brain ‘burning
along with injury to the left upper lip and teeth and |eft
knee.” Further, a report from Crawford Menorial Hospital
dated Septenber 17, 2003, indicates injuries observed only
to the claimant’s face. On cross-exam nation, the clai mant
was asked to explain how he cane to hit the back of his head
and sustained |eft-sided injuries when he had previously
described, in great detail, having sustained an injury to
his right tenple. The clai mant responded:

A. No, ma-am As I'mfalling forward |

rolled (indicating) after | had hit - -

the corner of the box hit ny tenple

(pointing to right tenple) because | was

trying not to hit the floor.

Q The corner of the box hit your right
tenpl e?

A. | don't renenber which side it was.

Later, upon re-direct, the clainmnt stated:

Q Now, where is it that the box hit
you?

A. The box hit ne close to - - between
this area here (pointing on |left

tenpl e).
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As seen above, the claimant testified that he
rolled as he fell, eventually |anding on the back of his
head, thus sustaining an injury to the back of his head.
This testinony contradicts the claimant’s earlier testinony
that he had “smacked” the back of his head when he fell.

The claimant testified that he has been having
sei zures and headaches on a fairly regular basis since his
all eged injury of Septenber 15, 2003. Medical reports from
Dr. WIlliamGiggs confirmthat the clai mant rmade these
conplaints. In a report dated July 26, 2004, Dr. Giggs
st at ed:

Kennet h Barker came to see ne originally

after his blackout that occurred at work

on 9/17/03. He told ne that he tripped

on a broom fell, struck the left tenple

region on a box in (sic) the back of his

head on the floor, and had a seizure at

that time. He had several subsequent

seizures in the energency room He was

given dilantin 100 ng three tine a day
at that tine.
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However, after describing the claimant’s onset of
seizure activity and initial treatnent, Dr. Giggs further
st at ed:

My own experience with Kenneth has been

one in which he has been nonconpliant.

He has not taken his nedications. He

said he could not afford them W tried

to get his nedications free for him

t hrough a program provi ded by the drug

conpani es, but he refused to bring in

his financial data so that we could do

that. He had another seizure while at

work 7/23/ 04, and had zero

anticonvul sants in his blood stream

Dr. Giggs could not state conclusively whether or
not the clai mant was havi ng seizures prior to his incident
of Septenber 15, 2003. Dr. Giggs confirnmed, however, that
the claimant had a pre-existing seizure disorder that could
have triggered the events of Septenber 15'".

The preponderance of the evidence reveals that the
claimant has failed to prove that he sustained a conpensabl e
fall on Septenber 15, 2003. The claimant and hi s not her,
Ms. Sandra Barker, testified that he sustained a blowto the

back of his head at age 17, which resulted in seizure
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activity. The nedical records confirmthat the claimant was
being treated for seizure activity as currently as May of
2002, with nedication that the claimant admts he was not
taking as prescribed. The only eyewitness to the claimant’s
fall denied that the claimant stunbled or tripped over
debris, and he denied that the clainmnt ever | ost

consci ousness. Questions concerning the credibility of

wi t nesses and the weight to be given to their testinony are
wi thin the exclusive province of the Conm ssion. Wiite v.

G egg Agricultural Ent., 72 Ark. App 309, 37 S.W3d 649

(2001). When there are contradictions in the evidence, it is
wi thin the Conm ssion’s province to reconcile conflicting
evidence and to deternmne the true facts. Id. The Comm ssion
Is not required to believe the testinony of the clainmnt or
any other witness, but nay accept and translate into
findings of fact only those portions of the testinony that
it deens worthy of belief. 1d. The claimant contradicted
himself in testinony concerning his fall, i.e., by first
stating he injured his right tenple, then revising his

statenment to say it was his left tenple. Furthernore, the
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nmedi cal evidence contradicts the claimant’s testinony that
he sustained injuries to the back of his head when he fell.
The cl ai mant presented incredul ous testinony of rolling in
the process of falling so as to explain that he | anded on
the concrete floor striking the back of his head. Wen this
testinmony is conpared with the nedical records

cont enporaneous with the claimant’s fall, the testinony is
sinply to far fetched to be believed. In an effort to
explain a rolling and falling backwards scenario, the
claimant has failed to account for his initial left knee
injury, or explain how bunping into a box with his face
accounted for the severe injuries to his upper |lip and face.
Sinply stated, no nmedical proof is presented in this claim
that the claimant re-injured the back of his head at the
time of his fall, resulting in a new onset of seizure
activity, as he now cl ai ns. Based upon contradictions
between the claimant’s statenents and w tness statenents and
the nedical record, we find that the claimant’s testinony is
not reliable and should not be given weight. Mreover, the

claimant asserts that he was seizure free for an extended
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period prior to his event of Septenber 15, 2003. However,
the claimant has failed to introduce sufficient evidence in
this claimto indicate that his seizure activity had
conpletely subsided prior to his fall. Dr. Giggs stated
that the claimant is currently nonconpliant concerning his
sei zure nedi cations, which results in himhaving “fairly
frequent seizural bursts.” Therefore, the fact that the
claimant did not take his seizure nedication as prescribed
prior to the event of Septenber 15, 2003, strongly supports
a finding that his fall, otherw se uncorroborated as being
the result of himhaving stunbled on a broom was seizure
rel ated. Based upon the medical records and the testinony of
eyew t ness, Tyrell Edwards, who appears to be a credible
witness, it is nore likely than not that the claimant’s fal
was caused by a seizure. Therefore, the claimant’s fall of
Sept enber 15, 2003, is not conpensable and this claimis
denied and dismssed in its entirety.

Even if we were to find that the claimant’s fall
is not idiopathic, a finding which we specifically do not

make, the record is devoid of evidence indicating that the
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claimant’s current nedical problens and current disability
are causally connected to the claimant’s fall. All evidence
i ndicates that the claimnt suffered a front-on fall with
his areas of injury being confined to his facial region and
his |l eft knee. Moreover, even Dr. Giggs has indicated that
he cannot conclusively relate the claimnt’s current nedical
problens to the incident of Septenmber 15, 2003. More
specifically, Dr. Giggs stated in his letter of July 26,
2004, “1 really do not know, ..., what the cause of his
convul sions are.”

Based upon the above and foregoi ng, the clai nmant
has failed to prove by a preponderance of the evidence that
he sustained a conpensable injury as a result of a work
related fall on Septenber 15, 2003. Rather, the
preponder ance of the evidence reveals that the claimnt’s
fall, which resulted in injuries to the claimant’s |ips,
guns, and left knee, was idiopathic, and therefore, not
conpensabl e. Accordingly, the decision of the Adm nistrative
Law Judge is hereby reversed and this claimis denied and

di sm ssed.
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I T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. McKI NNEY, Conm ssi oner

Conmmi ssi oner Turner dissents.

DISSENTING OPINION

The Majority is reversing an Adm nistrative Law
Judge and denying this claim The denial is based on the
Majority’s finding that the claimant’s Septenber 15, 2003
fall at his place of enploynment was caused by a fainting
spel |l or syncopal episode and is not related to his
enploynment. In ny opinion, this finding is based on little
nore than inperm ssible speculation and conjecture. For that
reason, | dissent fromthe Majority’s Opinion.

There is no dispute that the claimant had been
suffering froma seizure disorder since a head injury in

1997. However, the claimant had successfully controlled this
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condition with nedication and, at the tinme of his 2003
injury, had been seizure free for over a year. At the tine
of his fall, the clainmnt had only been enployed for two
days. He testified that he was wal king to his duty station
when he tripped over a broken broom handl e that was in sone
ot her debris on the floor and fell, striking his face and
head.

The respondent rebutted this testinony by calling
Tyrell Edwards, the claimnt’s inmedi ate supervi sor.
M. Edwards testified that he had seen the fall “out of the
corner of his eye” and that the claimant did not tell him
that he had tripped when he fell. However, | do not find
M. Edwards’ testinony as being particularly persuasive. In
the first place, M. Edwards stated that the claimant was
carrying a bag or bags in his hands when he fell. However,
M. Edwards was not able to testify to what happened to this
package when the claimant fell. M. Edwards al so, when asked
whet her he was actually watching the claimant when the fal
happened, testified that he “he watched everybody” and t hat

he generally supervised ten to twelve other enpl oyees.
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Eventually, M. Edward admitted that he was not directly
wat chi ng the cl ai mant when the accident occurred. Also,
find it significant that M. Edwards testinony corroborated
the claimant’s testinony in regard to the clutter on the
floor of the respondent’s facility. M. Edwards testified
that he did no accident scene investigation to determne if
there was any debris which the clainmnt could have tri pped
on but he did state, “there is always nmaterial |aying
everywhere. | nean nobody is running. W all wal k around,
you just have got to watch what you are doing.”

| also believe that it is highly significant that
the accident history the claimant gave to his physician has
been entirely consistent with his testinony at the hearing.
On the date the accident happened, the clai mant was seen by
Dr. Cordon Sasser, a general practitioner in Al ma, Arkansas.
In his office note of Septenber 15, 2003, Dr. Sasser
recorded the follow ng history:

“The patient presents with trauma. He

was working at Morrell’s and apparently

tripped over a broomstriking the |eft

side of his head. He said that he | ost
consci ousness for perhaps up to one
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m nute. The patient was conpl ai ni ng

about his brain “burning” along with

injury to the left upper lip and teeth

and left knee. The patient has a history

of seizure disorder since he was a child

and has been on Dilantin but has not had

any reoccurrence of seizures by his

hi story and doesn’t think that this was

related to his seizure activity at this

time. The patient was able to drive

hinself to the office where he was seen

as an urgent wal k-in.”

Li kew se when the claimant saw Dr. WIliam Giggs,
a Fort Smth neurol ogist on October 21, 2003, he provided a
hi story of having tripped on a broom falling, and striking
his left tenporal region on a box he was carrying. Once
again, this is entirely inline with his testinony provided
at the hearing.

After the claimant’s 2003 fall, his seizure
di sorder returned and the clai mant once agai n began havi ng
sei zures on a frequent basis. Additionally, the nedica
records al so docunent the claimnt as having a m graine
headache condition that had significantly worsened since

2003.
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| find the claimant’s testinony as to how he was
injured credible for a nunber of reasons. First, his version
of tripping over a broomwas repeated in a contenporaneous
statenment given to Dr. Sasser on the date of the injury. In
that statenent, he specifically advised Dr. Sasser that he
did not believe the seizure disorder caused himto trip and
fall. The claimant provided nearly the exact sane statenent
to Dr. &Giggs less than one nonth later. | find it
significant that, at the tine he saw Dr. Sasser, the
cl ai mant woul d have had no reason to lie about this
incident. The imediate injuries fromthe fall were nerely
superficial cuts to his face and knee. The severe effect of
the fall, the reoccurrence of the claimant’s seizure
di sorder, did not becone evident until after the clai mant
had been exam ned by Dr. Giggs.

Secondly, the clainmant had been seizure free for a
substantial period of tine followng his injury. There is no
medi cal reason to suggest that it would have reoccurred on
the date in question. Further, the clainmant testified that

following a seizure, he was “out of it” for an extended
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period of time. For exanple, the claimant suffered a seizure
at the doctor’s office and was transported to the hospital.
The claimant did not have any awareness again until he woke
up two days later. It seens highly unlikely that the

cl ai mant woul d have had a seizure or fainting spell, causing
himto heavily strike his face on a concrete floor, and then
be able to get up and go to the office of the respondent’s
safety director and then drive hinself to the doctor’s

of fice. This post injury conduct sinply does not seemto be
in accordance with the type of seizures suffered by the

cl ai mant .

The testinony of M. Edwards al so supports the
claimant’s credibility in that he stated that there was
material “lying everywhere.” Even though M. Edwards did not
see the broonstick the claimant described, given
M. Edwards’ testinony about the clutter present on the
fl oor and about having to “watch what you are doi ng” when
you are wal king certainly suggests that the clainmant’s fal

coul d have happened just as he described it.
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In short, | do not see any evidence in the record
that contradicts the claimant’s testinony as to how he was
injured. In ny opinion the Majority is specul ating that
because the claimant had a preexisting seizure disorder, the
sei zure disorder caused himto fall. However, the Wrkers’
Conmpensation Act specifically forbids us fromrelying upon
that type of speculation to reach a decision. | believe that
the Adm nistrative Law Judge who conducted the trial in this
matter and observed the denmeanor and conduct of the
W tnesses was entirely correct in finding the claimant to be
a credible wwtness and that his testinmony was sufficient to
establish the occurrence of a conpensable injury. For that
reason, | dissent fromthe Majority’s Opinion and find that
the claimant did establish a conpensable injury and is

entitled to all appropriate benefits.

SHELBY W TURNER, Conm ssi oner



