BEFORE THE ARKANSAS WORKERS' COVPENSATI ON COWM SS| ON
CLAI M NO. F214247

TONYA APPLI NG
EMPLOYEE CLAI MANT

LI TTLE ROCK CANCER CENTER
EMPLOYER RESPONDENT

ST. PAUL FIRE & MARI NE INS. CO,
| NSURANCE CARRI ER RESPONDENT

OPI Nl ON FI LED DECEMBER 9, 2005

Upon review before the FULL COM SSION in Little Rock,
Pul aski County, Arkansas.

Cl ai mant represented by the HONORABLE GARY DAVI S, Attorney
at Law, Little Rock, Arkansas.

Respondents represented by the HONOCRABLE JOSEPH Kl LPATRI CK
Attorney at Law, Little Rock, Arkansas.

Deci sion of Administrative Law Judge: Affirned as nodified.

OCPI NILON  AND ORDER

The respondents appeal an adm nistrative | aw judge’s
opinion filed March 2, 2005. The adm nistrative |aw judge
found that the claimant proved she was entitled to
additional tenporary total disability “comrenci ng August 30,
2001, and continuing through June 28, 2004, as well as
attorney’s fees.” After reviewing the entire record de
novo, the Full Comm ssion affirns as nodified the opinion of
the adm nistrative |aw judge. The Full Comm ssion finds
that the claimant proved she was entitled to tenmporary tota

di sability conpensati on begi nning Decenber 31, 2001, until
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January 9, 2003. We find that the claimant proved she was
entitled to additional tenporary total disability beginning
May 28, 2004 until Decenber 13, 2004.

. H STORY

Tonya Appling, age 43, was assessed with the foll ow ng
in Novenber 1999: “1. Left knee pain. 2. Left leg pain -
possi ble sciatica. 3. Morbid obesity.”

Ms. Appling testified that she was enployed as a
medi cal assistant with the Little Rock Cancer Center in
2001. The claimant testified that her job invol ved
conti nuous wal ki ng, standi ng, and being on her feet.

The parties stipulated to a date of injury of June 1
2001.

The record indicates that the claimant treated with Dr.
Ral ph D. Cash begi nning July 18, 2001, “This young |ady hurt
her knee around the first of June. She was working with a
patient and tw sted her right knee.” Dr. Cash stated that
the clai mant was unable to work. Dr. Cash noted on July 25,
2001, “still walking with a linp, effusion, marked nedi al
joint line tenderness. MR shows conpl ex tear, posterior

horn of nedial neniscus, as | expected clinically.”
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On August 3, 2001, Dr. Cash preoperatively diagnosed,
“Tear of nedial nmeniscus, left knee.” Dr. Cash indicated
that he performed “1) Partial nedial neniscectomny, posterior
horn in right knee [enphasis supplied]. 2) Chondropl asty,
nmedi al fenoral condyle with a shaver.” The “operative
procedure” portion of Dr. Cash’s report indicated that he
performed surgery on the claimant’s left knee.” The
post operative diagnosis was “Tear of medial neniscus.
Chondromal acia in nedial fenoral condyle.” (The claimant’s
testinony indicated that the August 2001 surgery was to her
| eft knee.)

Dr. Cash noted on August 24, 2001, “Still has a little
ti ghtness of her knee and sone swelling and aching. Overall
she is nmuch better. No |ocking or snapping. | amgoing to
have her work off her crutches and continue quad sets and
recheck in 3 weeks. | think she could go back to her work.”

On a slip prepared August 24, 2001, Dr. Cash indicated
that the claimnt could return to restricted work on August
27, 2001.

The claimant testified that she recalled receiving ful
wages for periods of time she was off work before August 30,

2001.
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The claimant testified:

Q August the 30'" of 2001 is the l|ast day that
you wor ked out there?

A.  Yes.
Q Wy is that? Wat happened?

A | just, | couldn't doit. It was just too
painful. | would go hone at the end of the day
just in such pain. | just couldn’t do it, it was

just too hard.

Q Wiat woul d happen when you woul d get hone in
t he eveni ngs?

A. | wuld have to take two pain pills and just
go to bed and put heat and ice on ny leg...

Q So did you go to your enployers and just say,
you know, “l can’t do this anynore”? |Is that what
you di d?

A.  Yes, sir.

Q So you started being off fromwork at that
tine?

A.  Yes, sir.

Q Were you continuing to be under Doctor Cash’s
care during that tinme?

A.  Yes, sir.

The respondents’ attorney cross-exam ned the clai mant:

Q You always, while you were in your healing
period fromyour arthroscopic surgeries, received
wages from your conpany, is that correct?

A Yes, sir, upuntil the last of August.
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Q And that’s when you went to them and said, “I
quit my job”?

A. Yes, sir.

Q | mean, you wal ked in and said, “lI can’t do
this and | quit”?

A.  Yes, sir.

Q At that point the doctor had rel eased you to
return to work?

Li ght duty, yes, sir.
And they gave you light duty, didn't they?

A

Q

A. It involved sitting all day |ong.
Q And you didn’t want to do that?
A

| couldn’t. It was just too nuch just to sit.
| can’t sit for too long or stand for too long, it
was just -
Q But they gave you light duty work and you
said, “I’"mjust going to quit ny job,” is that
right?
A. Well, no, not like that, but yes, | did quit
ny j ob.
Q You didn’t go |ook for any other work, did
you?
A. No, sir.

Q You just stayed hone?

A. Yes, sir.
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Dr. Cash reported on Novenber 9, 2001, “Tonya cones in
today for follow up fromher June injury to her left knee.
This knee is getting stronger....W are going to continue
therapy to try to fully rehabilitate this knee and | wl|
follow the left knee injury in a nonth. In addition to this
today she is having pain, sharp pain over the opposite right
knee and this actually seens to be getting worse. She had
an injury of this right knee around the 29'" or 30'" of
Sept enber . ”

An MRl of the claimant’s right knee was taken on
Decenber 4, 2001, with the follow ng inpression: “1. The
patient has a mld knee effusion with a small anount of
subcutis edena in the anterior infrapatellar subcutis space,
nost likely related to recent injury. 2. There is
foreshortening of the body and posterior horn regions of the
medi al nmeniscus, with a small undersurface defect at the
base of the body of the nedial neniscus. There is no
evi dence of neni sco-capsul ar separation, and there is no
evi dence of bucket handle or free fragnent. 3. There is
beni gn henapoi etic marrow repl acenent, as was noted on the

prior MRl of the left knee dated 7-23-01."
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Dr. Cash initially attenpted conservative treatnent of
the claimant’ s right knee, but he stated on Decenber 21,
2001, “I think at this point she needs arthroscopy on the
right knee. She has a tear of the nedial neniscus.”

Dr. Cash testified that he perforned right knee surgery
on Decenber 31, 2001

The cl aimant received foll owup care foll ow ng surgery
on the right.

Dr. Cash stated on April 19, 2002, “I think in a nonth,
she could go to light duty. She has actually stopped, quit
the job. | don’t think she is going to be able to return to
the type of work she was doing before....| think probably a
period of healing is going to |last a couple of nonths.”

Dr. Cash wote to the respondent-carrier on June 19,
2002:

Her problens with her knee certainly are
aggravat ed by her excessive weight. | think from
the injury stand point she has reached a period of
healing of this initial knee done in August of the
| eft knee. On the right knee done in Decenber |
have not felt she has reached a period of healing
and in fact has not really done that well wth
arthroscopy....This lady is going to ultimately
need total knees, not directly related to this
injury but just this injury is one nore factor in
a history of her knee deteriorating. | did not

give her a specific rating last tine | saw
her....Her insurance is not going to approve this
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on a Workman’ s Conpensati on and | am not sure what
her other insurance would do, but | will get her
back in in the near future and give her a final
rating as | think she has probably reached a

maxi mum heal i ng or getting close to it from her
injuries....

Dr. Cash continued to provide follow up treatnent.

Dr. Cash exam ned the claimnt’s knees on Cctober 31
2002 and stated, “This is a traumatic advanced
osteoarthritis....l think a total knee is certainly in her
future....Even if she has a total knee it is going to be
hard to send her back 8 to 10 hours a day standing on her
feet as a nedical assistant and not wear these knees out,
especially at age 40....She is certainly unable to return to
her previous job.”

Dr. Cash stated on Novenber 26, 2002, “It is ny
under st andi ng that the Wrkman’s Conp may not cover these
total knees. This is a gray area. W are talking
aggravation of pre-existing type injuries which according to
AR | aw as ny understandi ng doesn’t al ways cover a Workman’s
Conmp. She does have private insurance that woul d perhaps

cover total knee replacenents or additional surgery if she

needed it.”
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Jerry J. Lorio exam ned the clainmnt on January 2,

A patient seen for a second opinion fromDr. Cash.
A 40-year-old femal e who has been through a lot in
the | ast year and a half. She had a Wrknman's
Comp injury to the left knee. 1 think she had a
nmeni scal tear that underwent arthroscopy. During
that tinme she fell post-operatively and injured
the right knee and had a partial neniscectony.

The standing X-rays we have today show stage I

to IV osteoarthritis....She is now 5" 8", 300
pounds and she has not worked since her surgery
whi ch she works as a nedical assistant....

A. Bilateral knee osteoarthritis having failed
standard treatnent with exercises, injections, and
medi cati ons.

P. I don't think she is a good candidate for a
partial knee replacenent because of weight. |
think the best next surgical solution would be a
total knee arthroplasty. CGCbviously at age 40
there is the concern that it will not last a
lifetime. But if her painis to the point where
she can’t stand it, | think the next surgical step
woul d be for a total knee arthroplasty.

The respondents’ attorney stated at hearing that the

respondents ceased paying tenporary total disability on or

about January 9, 2003 and began payi ng permanent parti al

di sability.

Dr. Cash wote on February 28, 2003:

| received your letter concerning Ms. Tonya
Appling. As you Sknow (sic), her total disability
is quite severe, but actually fromthe

meni scectomes, | did a debridenent and parti al
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medi al neni scectonmy of both the left and right
knee. According to the American Medi cal

Associ ation Fourth Edition manual for inpairnent,
tabl e 64, page 85, a partial nedial neniscectony
is 2%inpairnment to the lower extremty and 1%to
the person as a whole. Therefore, Ms. Appling as a
direct result fromthe surgery she had woul d have
1% to the body for the left knee, plus a 1% for

t he body for the right knee, which would be 2%to
the body as a whole. Unfortunately this has |eft
her with a total inpairnment nuch greater than
this. As you have noticed fromny previous
records, | think she is a candidate for a total
knee, although | ama little hesitant because of
her very young age.

The claimant testified that she received benefits for
2% i nmpai rment ratings for both knees.

The claimant presented to Dr. Cash on Septenber 3,
2003: “She tw sted her left knee about 2 weeks ago. She is
hobbling....I1 think she has sone traumatic synovitis
here....l amgoing to treat this with rest and tine. Again
we di scussed possible arthroscopy but she has such a
significant danage to her knee that repeat arthroscopy in ny
opi nion would not help this knee. | think she is a
candidate for a total knee at sone tinme although I amtrying
to get her to delay that as nuch as possible.”

The claimant continued to follow up with Dr. Cash, who

stated on February 4, 2004, “At this point she had (sic) end
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stage osteoarthritis of her knee and | think she is a
candidate for a total knee replacenent.”
The parties deposed Dr. Cash on February 25, 2004. Dr.

Cash testified that the claimant’s chondromal acia in her
knees was “down to bone on bone now.” Dr. Cash agreed that,
as of the tine of the deposition, he had perforned two
surgeries on the claimant. The clainmant’s attorney
guestioned Dr. Cash:

Q Doctor, after you asked Dr. Lorio to

communicate with this |lady, you provided a report

January 9, 2003, that’s where you tal k about the

i mpai rnment rating, correct?

A.  \Wat date?

Q January 9, 2003.
A. That's correct.
Q

. Now, is this the date of maxi num nedi cal
recovery?

A. That's certainly what | felt, she had nmade
maxi mum r ecovery.

Q Let ne ask you before this tinme, before this
time, we know that you had given her back in
August of 2001 restricted duty release. You
menti oned a few m nutes ago that you were
encouraging this lady to try to do sonet hi ng?

A. That’s right.

Q Do you think that she should have been working
during this tine?
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A No, she couldn't....

Q Doctor, the January 9, 2003 report, does that
report accurately reflect your opinion regarding
per manent i npairnent of each knee, taking the
totality of each knee into consideration?

A. That's correct....

Q Do you still consider this lady to be
di sabl ed?
A, Yes.

Q Restricted?

A. Yes.

The respondents’ attorney questioned Dr. Cash:

Q And the surgery you did was successful in
terms of you did what you expected to do?

A. That’s right. 1 went in and took out the
nmeni scus. That worked well. Unfortunately, it
doesn’t always relieve the pain....| didn’t have

any conplications.

Q | nmean, you went in to do what you did and it
canme out like you thought it woul d?

A. That's correct.

Q On both knees, is that correct?

A. That’s correct.

Q And you wote to Ms. Hall and said for those
surgeries, here’s what the rating would be and
that’s in the note of - it’s a letter to her,

we’ ve already tal ked about it, February 28, 2003,
is that correct?
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A. That's correct....

Q At least on Septenber 25'", you didn’'t think
she was going to need a total knee, is that
correct?

A. That sounds maybe correct...

Q So, you don't think she needs a total knee
now, is that correct?

A. Oh, | think she needs total. There's no
guestion in ny mnd now, not even any doubt. She
needs two total knees.

Q Well, why did you say in Septenber that you
don’t think she needed one?

A | can't tell you that...

Q You're not recommendi ng that she have it, are
you?

A. l've tried to get this lady not to have it but
| think she, even with the risks that she’'s got,
she’s got to make that judgenent....It’'s either

live with it or do the total knee. And I think
her pain on the scale that | observe people, the
way she walks in here is fairly severe. And

anot her thing | guess you’re thinking too, have |
made up ny mnd whether I will do the total knee.
That’ s another point. |1’mnot ready to say that
"1l take that risk - :

Q Can you say, now you recommended or say she’s
going to need a knee replacenment? 1Is that the
result of the nmeniscectomes you did or is that a
conmbi nati on of her weight, the osteoarthritis, the
chondronmal aci a and all those things?

A. | think it’s a conbination of everything
t oget her.
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Q How nmuch of it is related to the surgeries?
A. I'’mnot sure | know that answer.
Dr. James S. Mil hol | an exam ned the clai mant and
reported to the attorneys on May 13, 2004:

First of all, there is no ready renmedy for the
patient’s predi canment besides joint replacenent.

Si nce she wei ghs over 300 Ibs and is only 42 years
old, the surgery will be undertaken with
significant extra risk. At the sane tine, if it
is not perfornmed, the patient will probably
continue to gain weight and can be expected to
have a totally unacceptabl e eventual outcone.

The MRI observations are highly suggestive that
nost of the damage present in the knees occurred
after the initial injury. The operative reports
are not especially clear in that regard. The
initial x-rays are mssing, so there is no
possibility for any sort of conparison in ny

of fice.

Estimates of the patient’s predi canent have to be
based on multiple considerations. Based on the
anount of joint space narrowing, that is, 2 mm
remai ning, this qualifies as an inpairnent of 20
percent of each extremty or 16 percent of the
whol e body, that is, 18 percent x two. | think it
shoul d be taken into account that the patient has
a severe varus or bow eg deformty, which is quite
aggravating, as is her marked wei ght excess.

t hink 35 percent of each extremty or

approxi mately 14 percent of the whole body in each
case is probably an accurate statenent of her
present predicanment. Incidentally, that is the
approxi mate | evel of inpairnment she would have if
she had successfully performed bilateral joint

repl acenents.
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| was specifically asked if | agreed with what Dr.
Cash testified in his deposition. Figuring out
exactly what Dr. Cash thinks is exceedingly
difficult for me. | believe she has |ess physi cal
i mpai rment, but | think we agree that she needs to
have a joint replacenent. | have the inpression
that Dr. Cash tends to blanme her predi cament on
her injuries, and | agree. It is certainly
aggravated by her body wei ght, but her injuries
are probably the main factors here.

Dr. Cash noted on May 28, 2004, “Tonya has been
approved for total knees.” On May 28, 2004, Dr. Cash took
the claimant off work until surgery on June 28, 2004.

Dr. Cash perforned a left total knee replacenent on
June 28, 2004.

The claimant’s attorney indicated at hearing that the
respondents began paying tenporary total disability on June
28, 2004.

Dr. Cash noted on July 12, 2004, “Had surgery on 6-28-
04 needs to be off for 3 nonths.”

The claimant testified with regard to the |eft knee
surgery, “It’s like night and day. There’ s no pain anynore,
whi ch i s unbelievable.”

Dr. Cash stated on July 16, 2004, “Total knee is doing
well....l plan on doing supervised therapy for about 2 weeks

and then regul ar therapy and then probably in about 3 nonths
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once this has healed we will plan on doing the opposite
total knee.”

On Cctober 13, 2004, Dr. Cash took the claimant off
work until Decenber 13, 2004.

A pre-hearing order was filed on Cctober 25, 2004. The
parties stipulated that the respondents “accepted the claim
and paid appropriate nedical benefits and sonme i ndemity
benefits, as well as a two percent physical inpairnment
rating to each |l ower extremty. Respondents paid for
addi ti onal nedical benefits of knee replacenent surgery for
each | ower extremty and paid indemity benefits from and
after the date of the knee repl acenent surgery.”

The cl ai mant contended that “since her injury was a
schedul ed injury, she never reached maxi num nedi cal
i nprovenent and is therefore entitled to tenporary total
disability from August 30, 2001.” The respondents’
contentions indicated, “Respondents believe that the
cl ai mant had reached maxi num nedi cal inprovenment until she
el ected to have the knee repl acenent surgery and that al
appropriate benefits have therefore been paid.”

The parties agreed to litigate the follow ng issue:

“Claimant’s entitlenment to additional tenporary total
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disability benefits and controverted attorney’'s fees on the
benefits previously paid, as well as those sought.”
A hearing was held on Decenber 2, 2004. The claimant’s
attorney indicated at that tine that the clai mant had
under gone only one knee replacenent surgery, and that the
second surgery was schedul ed for Decenber 13. The cl ai mant
contended that she was entitled to tenporary tota
di sability conpensation from August 30, 2001 through June
28, 2004. The claimnt agreed at hearing that she had not
wor ked since | eaving the respondent-enpl oyer, and that no
j ob had been offered to her.
The adm nistrative | aw judge found, in pertinent part:
4. Cdainmant has not returned to work since August
30, 2001, the date of the second knee injury;
5. (bjective findings exist that claimnt was
unable to return to work at any tine after the
injury of the second (right) knee, despite
i npai rnment ratings issued by Dr. Cash on January
9, 2003;
6. Caimant has proven by a preponderance of the
evi dence that she is entitled to additional
tenporary total disability indemity benefits
conmenci ng August 30, 2001, and continuing through
June 28, 2004, as well as attorney’'s fees.
The respondents appeal to the Full Conmm ssion.

1. ADJUDI CATI ON
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The cl ai mant sustai ned conpensable injuries to her left
and right knees, which were schedul ed permanent injuries.
Ark. Code Ann. 811-9-521(a). This statute expressly
provi des that for schedul ed permanent injuries, the injured
enpl oyee is to receive tenporary total disability
conpensation during the healing period or until the enpl oyee

returns to work, whichever occurs first. See, Weeler

Constr. Co. v. Armstrong, 73 Ark. App. 146, 41 S.W3d 822
(2001).

The healing period is that period for healing of the
i njury which continues until the enployee is as far restored
as the permanent character of the injury will permt. N x

v. Wlison Wrld Hotel, 46 Ark. App. 303, 879 S.W2d 457

(1994). If the underlying condition causing the disability
has becone stable, and if nothing further in the way of
treatnent will inprove that condition, the healing period
has ended. I1d. Wiether an enployee’s healing period has
ended is a factual determnation to be made by the

Comm ssion. Ketcher Roofing Co. v. Johnson, 50 Ark. App.

63, 901 S.W2d 25 (1995).
In the present matter, the claimnt sustained an injury

to her left knee on June 1, 2001. Dr. Cash operated on the
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claimant’ s |l eft knee on August 3, 2001. Dr. Cash returned
the claimant to restricted work on August 27, 2001. The
claimant testified that she received full wages for periods
of tinme she was of f work, before August 30, 2001. However,
the claimant testified that she voluntarily quit work on
August 30, 2001. The record shows that appropriate |ight
duty was provided the claimant at that tine; the

preponder ance of evidence does not support the claimant’s
assertion that she was physically unable to performsitting
work for the respondent-enpl oyer.

Ark. Code Ann. 811-9-526 provides:

| f any injured enpl oyee refuses enpl oynent
suitable to his or her capacity offered to or
procured for himor her, he or she shall not be
entitled to any conpensation during the

conti nuance of the refusal, unless in the opinion
of the Workers’ Conpensation Conm ssion, the
refusal is justifiable.

The evi dence does not show that the present clai mant
justifiably refused the appropriate |ight-duty work provided
her on August 30, 2001 and followi ng. The Full Conmm ssion
has previously found that, when an enpl oyee refuses work
suitable to her capacity, she is not entitled to tenporary

disability. See, Fluitt v. Arlington Hotel Co., Inc.,

Workers’ Conpensati on Comm ssion F011961 (April 1, 2003).
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See also, Barnette v. Allen Canning Conpany, 49 Ark. App.

61, 896 S.W2d 444 (1995).

The Full Comm ssion therefore does not affirmthe
admnistrative |law judge’'s determ nation that the instant
claimant was entitled to tenporary total disability
begi nni ng August 30, 2001. The record indicates that the
claimant injured her right knee in Septenber 2001. The
respondents apparently paid benefits related to the
claimant’s right knee, and Dr. Cash performed right knee
surgery on Decenber 31, 2001. The Full Comm ssion finds
that the claimnt entered a healing period for her right
knee on that date, so that the claimant proved she was
entitled to tenporary total disability begi nning Decenber
31, 2001.

Dr. Cash stated in Cctober 2002 that the clai mant was
“unable to return to her previous job.” The parties appear
to agree that Dr. Cash assigned a pernanent inpairnent
rating for both knees on January 9, 2003. The cl ai mant
essentially contends that she remained within a healing
period for both knees despite the bilateral inpairnent
rating assigned, and that she was therefore entitled to

continued tenporary total disability after January 9, 2003.
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However, the respondents correctly point out that *permanent
i npai rment” has been defined as any permanent functional or
anatomi cal |oss remaining after the healing period has

ended. Excelsior Hotel v. Squires, 83 Ark. App. 26, 115

S.W3d 823 (2003), citing Johnson v. General Dynam cs, 46

Ark. App. 188, 878 S.W2d 411 (1994).

When Dr. Cash assigned bilateral inpairnent ratings on
January 9, 2003, the claimant by definition reached the end
of her healing period for her conpensable injuries. W note
that the respondents began payi ng pernmanent parti al
disability at that tine.

Dr. Cash took the clainmant off work on May 28, 2004,
and he perfornmed | eft knee replacenent surgery on June 28,
2004. The Full Comm ssion finds that the claimant proved
she was entitled to additional tenporary total disability
begi nni ng May 28, 2004. W note that the respondents indeed
began paying tenporary disability on June 28, 2004. The
cl ear wei ght of evidence before the Conm ssion indicates
t hat knee repl acenent surgery was causally related to the
conpensabl e injury. Dr. Cash kept the claimant off work
until Decenmber 13, 2004.
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Based on our de novo review of the entire record, the
Ful |l Comm ssion affirns the adm nistrative |aw judge’s
opinion as nodified. The Full Comm ssion finds that the
cl ai mant proved she was entitled to tenporary tota
di sability conpensati on begi nning Decenber 31, 2001, the
date the cl ai mant underwent surgery to her right knee. The
cl ai mant proved she was entitled to tenporary tota
disability until January 9, 2003, when the bil ateral
i npai rment rating was assigned by Dr. Cash. W find that
the clai mant proved she was entitled to additional tenporary
total disability beginning May 28, 2004, when Dr. Cash took
the claimant off work for left knee surgery. This period of
tenporary disability continued until Decenber 13, 2004, the
date that Dr. Cash opined that the claimnt could return to
work. The Commi ssion is unable to award tenporary
disability for surgery on the right knee, because there is
not yet nedical evidence before the Conm ssion denonstrating
that the clai mant underwent right knee surgery.

The claimant’s attorney is entitled to fees for |egal
services pursuant to Ark. Code Ann. 811-9-715(a)(Repl.
1996). For prevailing in part on appeal to the Ful

Comm ssion, the claimant’s attorney is entitled to an
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additional fee of two hundred fifty dollars ($250), pursuant
to Ark. Code Ann. 811-9-715(b)(2)(Repl. 1996).
| T 1S SO ORDERED

OLAN W REEVES, Chairnman

KAREN H. MKI NNEY, Conmm ssi oner

Conmi ssi oner Turner dissents.



